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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 8836 


NATIONAL CASUALTY COMPANY, a corporation, 

Appellant, 

v. 

MARY L. BRUNDAGE, Executrix of the estate of DEAN 
KENNEDY BRUNDAGE, deceased, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


INTRODUCTORY AND JURISDICTIONAL 
STATEMENT. 

Since a Joint Appendix appears at the end of this brief 
the references to the pages thereof will be abbreviated to 
(App.). 

This is an appeal by the appellant, National Casualty 
Company, a corporation, defendant below, from a judgment 
for plaintiff below, entered by the District Court of the 
United States for the District of Columbia, after trial upon 
the facts without a jury, in an action brought by appellee’s 
husband, to recover the sum of $3000.00 for the wrongful 
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cancellation of a group health and accident insurance policy 
which the appellant had issued to him (App. 16, 17, 18). 
The case was tried below before Mr. Justice Jennings 
Bailey, without a jury, and resulted in the Court’s making 
Findings of Fact, Conclusions of Law, and entering Judg¬ 
ment against the appellant for the sum of $2160.00 (App. 
67, 68, 69). 


STATEMENT OF CASE. 

Dean Kennedy Brundage, in his lifetime, on February 5, 
1940, filed a complaint in the court below (App. 2) for re¬ 
covery of sickness indemnity under a group health and ac¬ 
cident insurance policy (App. 53). The policy, at page 
Three, under “Conditions and Provisions” provided 
against suit to recover thereunder unless timely brought, 
and the court, on appellant’s motion entered an order dis¬ 
missing the complaint for its failure to show compliance 
therewith (App. 7). Plaintiff then filed an amended com¬ 
plaint (App. 8) for recovery under the policy of sickness 
indemnity, which on motion of appellant was likewise, for 
the same reason, dismissed by the court (App. 16). Plain¬ 
tiff then filed an amended complaint entitled “Amended 
Complaint for Wrongful Cancellation of a Group Health 
and Accident Policy” (App. 16). The court, on appellant’s 
motion, dismissed the second and third causes of action 
stated therein (they being in substance no different from 
that set out in plaintiff’s first two complaints) but denied 
the motion as to the first cause of action stated therein 
(App. 22); this first cause of action claimed the sum of 
$3000.00 from appellant on the ground that it had -wrong¬ 
fully cancelled the policy on February 23, 1938 (App. 16, 
17,18). 

Appellant’s answer denied wrongful cancellation and 
claimed that the original plaintiff, Dean Kennedy Brund¬ 
age, had, prior to February 23,1938, left the Government’s 
service, which ipso facto terminated the policy (App. 22, 
23). 
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Appellant moved for summary judgment (App. 23) but 
the court denied it (App. 27). 

At the trial appellant moved the court to limit the testi¬ 
mony to the issues framed (App. 31 et seq.). The evidence 
relied upon by appellee as establishing wrongful cancella¬ 
tion of the policy by appellant was in the form of two let¬ 
ters written by appellant, one dated January 26,1938 (App. 
66) and the other dated February 28,1938 (App. 65). The 
wife of the original plaintiff, Mrs. Dean Kennedy Brund- 
age, testified that he had left the Government’s service on 
July 14, 1937 (App. 37), and never returned to work for 
the Government after that date (App. 38). This date, was, 
of course, prior to the date on which it was alleged in the 
complaint the appellant had wrongfully cancelled the policy 
(App. 16, 17, 18), and established appellant’s defense un¬ 
der paragraph 10, page three of the policy, under the head¬ 
ing “Conditions and Provisions” (App. 53). No evidence 
was offered by appellee establishing, or tending to estab¬ 
lish, that if the letters relied upon as showing wrongful can¬ 
cellation did, in fact and in law make out such a case, the 
fact of such cancellation was accepted by the original plain¬ 
tiff as a recission of the contract and such acceptance com¬ 
municated to the appellant. Appellant moved the court to 
dismiss (App. 47), but the court overruled the motion, fol¬ 
lowing which, appellant offering no evidence, the court 
made its Findings of Fact and Conclusions of Law, and 
entered judgment for appellee (App. 67, 68, 69), in the 
sum of $2160.00. 

STATEMENT OF POINTS. 

1. The court erred in denying appellant’s motion to dis¬ 
miss the second amended complaint on the ground that it 
failed to state a claim upon which relief could be granted. 

2. The court erred in denying appellant’s motion to dis¬ 
miss on the ground that the action was barred under the 
policy provisions relating to the time within which an ac¬ 
tion might be brought. 
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3. The court erred in denying appellant’s motion to dis¬ 
miss on the ground that there was no proof that it had 
wrongfully cancelled the policy. 

4. The court erred in denying appellant’s motion to dis¬ 
miss on the ground that there was no proof that the orig¬ 
inal plaintiff had notified appellant that he had accepted 
the wrongful cancellation as a recission of the contract 
(assuming that there was proof of such wrongful can¬ 
cellation). 

5. The court erred in denying appellant’s motion to dis¬ 
miss on the ground that the original plaintiff’s separation 
from the Government’s service, prior to February 23,1938, 
ipso facto terminated the policy as of the date of such 
separation, i.e., July 14, 1937. 

6. The trial court erred in not dismissing the case on the 
ground that it was barred by the Statute of Limitations. 

SUMMARY OF ARGUMENT. 

The issue in the case when it went to trial was whether 
or not appellant wrongfully cancelled the policy in suit. 
The court below had, before the trial, dismissed appellee’s 
claim to a recovery “under” the policy, on the ground that 
such action had not been timely brought. The policy pro¬ 
vided that it was subject to renewal only at the option of 
the company (appellant) (App. 53, page 3), and that if the 
original plaintiff retired from the Government’s service the 
policy thereby terminated, but that such termination was 
without prejudice to any claim that had originated prior 
thereto (App. 53, page 3). The original complaint filed 
February 5,1940, sought recovery on a claim that had orig¬ 
inated in 1937, as did the first and second amended com¬ 
plaints. The second amended complaint contained the first 
mention of a right to recovery under the theory of “wrong¬ 
ful cancellation” of the policy. The second amended com¬ 
plaint alleged wrongful cancellation on February 23, 1938, 
and was filed May 1, 1941. It being the first assertion of 
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its kind filed by the original plaintiff, the amended com¬ 
plaint showed on its face that such a claim was barred by 
the Statute of Limitations, if not by the provision of the 
policy limiting the time within which an action might be 
brought (App. 53, page 3, par. 2). Appellant moved to 
dismiss this complaint, but it Avas overruled as to the first 
cause of action (App. 22). This motion, by reference, in¬ 
corporated the motions previously made to the original 
complaint and to the first amended complaint (App. 20). 
The first of these motions (App. 5) paragraph one (1) 
grounded the requested dismissal on failure to state a claim 
upon which relief could be granted. Under Federal Rule 
9 (f) the entire second amended complaint (under count 
one (1) of which trial was had) should have been dismissed 
by the court below since each alleged cause of action as¬ 
serted was barred either by reason of the provisions of 
the policy sued on, which limited the time in which an 
action on it could be brought, or by the Statute of Limita¬ 
tions in force in the District of Columbia. Under Federal 
rule (9-f) these, motions, treated as general demurrers, 
tested the legal sufficiency of each count of the second 
amended complaint respecting averments of time, and as 
count one (1) claimed wrongful cancellation as of February 
23, 1938, and this alleged cause of action was asserted for 
the first time on the date of the filing of this second amended 
complaint (May 1, 1941), it was barred, and the court 
should have likewise dismissed this count in the complaint, 
and the case. 

The trial court, when all the evidence was in, held that 
two letters written by appellant to the original plaintiff, 
the first dated February 26, 1938 (App. 66), and the second 
dated February 28, 1938 (App. 65) sustained the claim of 
wrongful cancellation of the policy by appellant. It is re¬ 
spectfully submitted that this was error. The letter of 
January 26th informed the original plaintiff that appellant 
would not continue the policy after February 2nd, 1938. 
This action by the appellant was an exercise by it of its 
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option under the policy to refuse to renew it (App. 53, 
page 3). 

The policy as issued by appellant covered the period from 
the 2nd of November, 1933, noon, to the 2nd of February, 
1934, noon, AND FOR SUCH FURTHER TIME AS MAY 
BE STATED IN THE RENEWAL RECEIPTS (App. 53, 
page 1 of the policy). The renewal receipts offered in evi¬ 
dence by the plaintiff contained one dated 11/2/37 renew¬ 
ing the policy until noon of February 2, 1938 (App. 58) 
but none after that. The appellant’s letter of January 26, 
1938, while advising the original plaintiff that it would 
not renew the policy after February 2nd, 1938, referred 
to his pending claim, and the letter of February 28, 1938, 
advised him that the appellant would make no further pay¬ 
ments to him under a claim he had submitted and gave 
him the reasons therefor. There is no statement in either 
of these letters from which it could be deduced that the 
actions being taken by appellant included “cancellation” 
of the policy. The language in the letter of January 26th 
was that appellant “will not be able to continue your Group 
Health and Accident Policy after February 2nd, 1938, which 
is the next due date”. It is plain that appellant was advis¬ 
ing that it would not renew the policy on February 2nd, 
1938, and not that the policy was being cancelled. It is 
true that the company (appellant) was putting an end to 
the coverage after the date given, but the policy was a 
form of term insurance, renewable from time to time (at 
the appellant’s option), but it is difficult to see how the 
option might have been exercised by the company through 
the use of language less susceptible of the meaning or in¬ 
terpretation of “cancellation”. 

The letter of February 28th, 1938, referred to the claim 
which had been submitted to appellant by the original 
plaintiff in connection with his illness in 1937. This letter 
was written after the policy had terminated by reason of 
appellant’s letter of January 26, 1938, or by the original 
plaintiff’s separation from Government’s service on July 
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14,1937, except with respect to the original plaintiff’s pend¬ 
ing claim, and advised him that the claim would be given 
no further consideration. It is difficult to read from this 
letter that it carried a notice of “cancellation” of the 
policy. 

But even assuming that either or both of these letters 
may properly be taken as an act of “cancellation” of the 
policy by appellant, the appellee’s evidence was deficient 
in that it did not include proof that such act of cancellation 
was accepted by the original plaintiff as a recission of the 
contract and that appellant had been so notified by him 
prior to the institution of this suit. 

Appellee’s testimony established that the original plain¬ 
tiff’s Government service had terminated on July 14, 1937 
(App. 37, 39); the complaint charged that appellant had 
wrongfully cancelled the policy on February 23, 1938; the 
policy provided that retirement from Government service 
terminated the insurance under it; there was no evidence 
that appellant knew of this severance at the time it ac¬ 
cepted the renewal premium on 11/2/37 continuing the 
policy to February 2nd, 1938. 

If this provision of the policy was not meaningless the 
date of separation from Government service terminated the 
insurance and the letter dated January 26, 1938 of appel¬ 
lant could not be relied upon as establishing wrongful can¬ 
cellation. 

ARGUMENT. 

I. 

The court erred in denying appellant’s motion to dismiss 
the second amended complaint on the ground that it failed 
to state a claim upon which relief could be granted. 

The first count of the second amended complaint alleged 
wrongful cancellation on February 23, 1938, and was filed 
May 1, 1941. This was the first assertion of a claim of 
that character (App. 16). Appellant moved to dismiss 
(App. 20). This motion, by reference, incorporated the 
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motions to dismiss filed by appellant to the two prior com¬ 
plaints (App. 5, 13). The motion to dismiss attacked the 
legal sufficiency of the complaint, the effect being equiva¬ 
lent to a general demurrer. The Federal Rules of Civil 
Procedure, Rule 9 (f) provide that for the purpose of test¬ 
ing the sufficiency of a pleading, averments of time and 
place are material and shall be considered like all other 
averments of material matter. The court granted the mo¬ 
tion as to counts two (2) and three (3), but denied it as to 
count one (1). The Statute of Limitations had run against 
the claim asserted in this count: 

District of Columbia Code, 1940 Ed., Title 12, Sec¬ 
tion 201. 

Statutes of Limitations are favored by the Courts: 

Fontana Land Co. v. Laughlin, 199 Cal. 625, 250 P. 
669. 

The motion to dismiss was also made to the trial court 
after all the evidence was in (App. 47), but the court had 
indicated that it w’ould follow the action of the Motions 
Justice who had denied appellant’s motion to dismiss 
(App. 35). 

In Wright v. Bankers Service Corporation, et al., 39 Fed. 
Supp. 980, the court held: 

Where complaint showed on its face that cause of ac¬ 
tion * * * was barred by Limitation, a motion to 
strike was proper proceedure as against contention that 
statute of limitations should be alleged as a defense 
because it could be waived by the defendants. 

In A. G. Reeves Steel Construction Co. v. Elizabeth 
Weiss, 119 Fed. 2nd, 472, 476, Judge Hamilton of the Cir. 
Ct. of App., 6th Cir., said: 

‘ 4 In our opinion appellant’s action was barred by Stat¬ 
ute of Limitations at the time of its institution. Ap¬ 
pellant urges on us that the present statute is in effect 
a limitation upon the remedy and that appellee having 
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failed to plead it as a defense we are powerless to 
consider its applicability on tbis appeal. This conten¬ 
tion must be denied. Under the Rules of Civil Pro¬ 
cedure, Rule 9 (f), 28 U. S. C. A., following 723 c, for 
the purpose of testing the sufficiency of a pleading, 
averments of time are material. Since time is material 
in an action to recover taxes, a motion to dismiss be¬ 
cause the statute of limitation has run, may be utilized 
without an affirmative defensive plea or supporting 
affidavits, whenever the time alleged in the petition 
shows that the cause of action has not been brought 
within the statutory period. The burden rested on ap¬ 
pellant in this action to allege and prove that its cause 
of action was brought within the time limit”. 

n. 

The court erred in denying appellant’s motion on the 
ground that the action was barred under the policy provi¬ 
sions relating to the time within which an action might be 
brought. 

The policy in suit (App. 53, page 3) provided a one year 
limitation within which suit might be brought for recovery 
under it, to run from the date of termination of the period 
of disability from injury or illness for which the appellant 
was liable. The limitation ran from August 27,1938 (App. 
5,6). 

Appellant’s motion to dismiss (App. 20) directed to the 
second amended complaint filed May 1, 1941, should have 
been granted either by the Motions Justice or the Trial 
Court. 

m. 


The Court erred in denying appellant’s motion to dismiss 
on the ground that there was no proof that it had wrong¬ 
fully cancelled the policy. 

The evidence relied upon by appellee as establishing the 
wrongful cancellation of the policy was in the form of two 
letters written by appellant (App. 65, 66). The letter of 
February 28, 1938, refers to the original plaintiff’s claim 
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which had been submitted to the appellant in connection 
with his illness which originated July 14, 1937 (App. 37), 
and advised him that “it will be impossible for the Com¬ 
pany to give this claim any further consideration ”. The 
appellant had paid him four (4) weekly benefits, or $180.00, 
on September 27, 1937, in connection with his claim for 
indemnity by reason of such illness, and the purpose of 
this letter, as its contents reveal, was to advise him that 
no further benefits would be paid. 

The trial court held that this letter and the appellant’s 
letter of January 26, 1938 (App. 66), amounted to a wrong¬ 
ful cancellation of the policy as charged in the first count of 
the second amended complaint (App. 16), Findings of Fact 
(App. 67). As nothing in this letter indicated that a can¬ 
cellation of the policy was intended, it does not appear that 
any discussion of its contents is necessary. The other let¬ 
ter, dated January 26, 1938 (App. 66), stating that the ap¬ 
pellant would not be able to continue the policy after Feb¬ 
ruary 2nd, 1938, the next premium due date, brought the 
policy to an end at noon of that date, hence, the letter of 
February 28,1938, could have had no effect but as advising 
the original plaintiff of appellant’s position with respect to 
his claim for indemnity for the illness suffered in July 1937. 

The contents of the letter of January 26, 1938, do not 
appear to warrant a finding that it “wrongfully cancelled” 
the policy. Nor do its contents, considered with the con¬ 
tents of the letter of February 28,1938, justify such a hold¬ 
ing. The January letter used the expression that the ap¬ 
pellant “will not be able to continue your Group Health 
and Accident policy after February 2nd, 1938, which is the 
next due date”. 

To “continue” means to keep on: 

E. F. Wilcox Oil <& Gas Co. v. Lewis, 173 Okl. 640, 49 
P. 2nd 782, 786. 

In Bridges v. Kappleman, 117 N. Y. S. 312, 63 Misc. 27, 
it is said that Webster defines the word continue to mean 
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to keep up or maintain a particular condition, course, or 
series of actions; to unite; to connect; to protract or ex¬ 
tend in duration; to carry onward; to extend; to prolong; 
to draw at length. 

It is difficult to read into the use of the word “continue”, 
in this letter, the meaning “cancellation”. 

The policy in suit contained this provision: “Any cer¬ 
tificate issued hereunder is subject to renewal only at the 
option of the Company. Cancellation of this policy by 
either party shall be without prejudice as to any claim 
originating prior thereto” (App. 53, page 3). In 29 Amer¬ 
ican Jurisprudence (1940), Sec. 259, page 248, it is said: 

In the ordinary policy of health and accident insur¬ 
ance, the exact duration of the risk assumed by the 
insurer is set out, and such policies, even without any 
express provision to that effect, are generally regarded 
as a species of term insurance not renewable except 
with the consent of the insurer. 

And in the same volume, Sec. 260, page 249, it is said: 

* * • an insurer is not bound to use any particular 
form of notice in exercising an option given it by the 
policy to refuse renewal premiums. Thus, even where 
the insurer erroneously refers to the policy as 
“lapsed”, this does not vitiate the notice, when it is 
clear that the insurer was relying upon its right to re¬ 
fuse to renew the policy, rather than upon a “lapse” of 
the policy, citing, 

Am. Nat. Ins. Co. v. Ball (1920), Tex. Civ. App., 218 
S. W. 71. 

Mass. Bonding & Ins. Co. v. McConnel (1934), 50 Ga. 
App. 87, 176 S. E. 911. 

119 A. L. E. 535. 

And in the same volume, Sec. 259, page 248, it is said: 

The existence of pending claims, although such claims 
are not themselves effected by the insurer’s refusal to 
renew the policy, does not bar the insurer’s right to 
cancel the policy on the renewal date, so as to escape 
liability for disabilities arising after that date, citing, 
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Prescott v. Mutual Ben. Health & Accident Asso., 133 
Fla. 510, 183 So. 311, 119 A. L. R. 525, 531, 532, 
534, 535, where the court held: 

Provisions of health and accident policy that term of 
policy ended on date any renewal was due and that 
payment and acceptance of premium was required to 
keep policy in continuous effect were unambiguous and 
hence language of contract was controlling. 

The evidence offered by appellee contained nothing other 
than these two letters to prove the “wrongful concep¬ 
tion” of the policy by appellant as alleged in the first count 
of the second amended complaint on which trial was had. 
It is shown in the Pretrial Proceedings (App. 27) that the 
issue before the trial court was limited to that claim. 

Appellee has taken the position that inasmuch as appel¬ 
lant had paid the original plaintiff four (4) of the weekly 
benefits provided in the policy (on September 27, 1937) 
that it was estopped to refuse to renew it as it attempted 
to do by its letter of January 26,1938. 

It is apparent, from the record, that the original plain¬ 
tiff had never considered the policy as having been wrong¬ 
fully cancelled; he failed to bring his action for recovery 
“on”or “under” the policy within the time limit provided 
in it, and it was not until May 1,1941, that he asserted, for 
the first time, “wrongful cancellation”. 

When appellant refused further payments of the in¬ 
demnity benefits, and within the time limit fixed by the 
policy, he could have brought his action “on” or “under” 
the policy, for the benefits due him, and it would then have 
been incumbent upon appellant to defend and to show a 
proper ground for its refusal to pay. The trial court took , 
the view that under the issues framed (Pretrial Proceed¬ 
ings, App. 27) the appellant should have offered evidence 
justifying its refusal on the basis of misrepresentation or 
concealment of material facts on the part of the insured 
(App. 68). It is clear that the issue was whether or not 
appellant had “wrongfully cancelled” the policy on Feb- 
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ruary 23, 1938, as alleged. It is one thing to sue for the 
benefits due under the terms of an insurance policy, and 
another for damages for its wrongful cancellation, and the 
course of this action in the lower court clearly makes this 
distinction as do: 

American Insurance Union v. Woodward, 118 Okla. 
248, 247 Pac. 398, 48 A. L. R. 102, and 

29 American Jurisprudence (1940), Sec. 312, page 
285. 

Also, in the same reference, Sec. 258, page 247, appears: 

As a general rule, a renewal of insurance by the pay¬ 
ment of a new premium and the issuance of a receipt 
therefor, where there is no provision in the policy for 
its renewal, is a new contract on the same terms as the 
old; but where the renewal is in pursuance of a provi¬ 
sion to that effect, it is not a new contract but an ex¬ 
tension of the old, citing 

Firemens Ins. Co. v. Floss, 67 Md. 403,10 A. 139. 

This is cited as against the contention of the appellee in the 
lower court that the District of Columbia Code (1940), 
Title 35, Sec. 712, sub-sections 13, 14, and 15, page 961, 
made each renewal of the policy in suit a new contract. 
This Code provision became effective June 19, 1934. The 
policy here involved was issued November 2, 1933, and un¬ 
der the above authorities the successive renewals of it re¬ 
moved it from effect of this statute. It is not seen how this 
could be material to the case, but it is set out here for 
reference. 
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IV. 

The Court erred in denying appellant’s motion to dismiss 
on the ground that there was no proof that the original 
plaintiff had notified appellant that he had accepted the 
wrongful cancellation as a recission of the contract (assum¬ 
ing that there was proof of such wrongful cancellation). 

Even assuming that there was evidence from which the 
trial court could have found that appellant had wrongfully 
cancelled the policy, appellant’s motion to dismiss should 
have been granted, since there was nothing in the evidence 
showing that the original plaintiff had notified appellant 
that he had accepted such wrongful cancellation as a recis¬ 
sion of the contract, which, in principle and authority, he 
was required to do prior to institution of suit. 

Cooley’s Briefs on Insurance (1927), Vol. 5, page 
4697, par. g, says: 

It has, however, been held that the insured must, within 
a reasonable time, notify the Company that he accepts 
the wrongful cancellation as a recission of the contract, 
and that what will constitute a reasonable time is a 
question of law for the Court, citing, 

Wilmot v. Charter Oak Life Insurance Co., 46 Conn. 
483 (this case antedates the National Reporter 
System). 

Howland v. Cont. Life Insurance Co., 121 Mass. 499 
(this case antedates the National Reporter Sys¬ 
tem). 

Supreme Council A. L. H. v. McAlarney (C. C. A.), 
135 Fed. 72. 

This authority further says: 

The argument of these cases is that, the wrongful can¬ 
cellation, being inoperative to effect insured’s rights 
without his own acquiescence, he cannot, by delaying 
action, retain both the benefit of the existing contract 
of insurance and the right to accept the cancellation 
as a recission and recover thereunder. 
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The record in this case clearly indicates that the original 
plaintiff did not consider that the appellant had cancelled 
the policy, wrongfully or otherwise, until the time he filled 
his second amended complaint on May 1, 1941, approxi¬ 
mately fifteen (15) months after his original complaint 
filed on February 5, 1940, and then only after three of the 
Justices of the lower court had sustained motions to strike 
his claim to benefits due him on, or under, the policy, as 
distinguished from his claim for “wrongful cancellation” 
of the policy, which was the issue before the trial court. 

V. 

The court erred in denying appellant’s motion to dismiss 
on the ground that the original plaintiff’s separation from 
Government service, prior to February 23, 1938, ipso facto 
terminated the policy as of the date of such separation, i.e., 
July 14,1937. 

The policy provided (App. 53, page 3) under Conditions 
and Provisions, par. 10, that “Retirement from service 
shall terminate insurance hereunder and such termination 
shall be without prejudice to any claim originating prior 
thereto”. Appellee testified (App. 37, 39) that the original 
plaintiff left the Government service on July 14, 1937 and 
never returned to it after that date. The count in the sec¬ 
ond amended complaint (App. 16, 17, par. 8), on which 
trial was had, claimed wrongful cancellation of the policy 
by appellant on February 23, 1938. If, under the quoted 
provision of the policy it was terminated when the orig¬ 
inal plaintiff left the Government service, no act of the ap¬ 
pellant thereafter could have had the effect of “wrongfully 
cancelling” it. There was nothing in the testimony indi¬ 
cating that at the time of appellant’s letters (App. 65, 66) 
it had any knowledge that the original plaintiff had sep¬ 
arated from Government service, so that its acceptance of 
a renewal premium on 11/2/37, extending the policy to 
February 2,1938, could not be taken as a waiver of this pro¬ 
vision of the policy. 
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VL 

The trial court erred in not dismissing the case on the 
ground that it was barred by the Statute of Limitations. 

Appellant’s motion to dismiss the case, made at the close, 
should have been granted by the trial court on the ground 
that it was barred by the Statute of Limitations, since the 
claim of ‘‘wrongful cancellation” on February 23, 1938, 
was asserted for the first time on May 1,1941 (App. 16,17, 
par. 8), more than three years having elapsed. 

District of Columbia Code, 1940 Ed., Title 12, Sec. 

201 . 

Statutes of Limitations are favored by the Courts: 

Fontana Land Co. v. Laugldin, 199 Cal. 625, 250 P. 

669. 

The defense of failure to state a claim upon which relief 
can be granted can properly be made to the trial court, 
even though not pleaded by motion or answer: 

Federal Rules of Civil Procedure, Rule 12 (h), 

and the motion to dismiss made to the trial court challenged 
appellee’s right to recover as a matter of law. It is true 
that a motion for a directed verdict should state the specific 
grounds therefor (Federal Rule 50), but this case was 
heard by the court without a jury. The trial court had in¬ 
dicated that it would follow the ruling of the Motions Jus¬ 
tice who had denied appellant’s motion to dismiss (App. 
35). When briefs were submitted to the trial court this 
point was not, therefore, argued therein. 
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CONCLUSION. 

For the foregoing reasons and based on the authorities 
cited herein, it is respectfully submitted that reversible 
error was committed in the court below. It is, accordingly, 
respectfully submitted that the judgment below should be 
reversed. 

Respectfully submitted, 

Norman Sill, 

Robert W. Green, 

Attorneys for Appellant. 


\ 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8836. 


NATIONAL CASUALTY COMPANY, a coporation, 

Appellant, 

v. 

MARY L. BRUNDAGE, Executrix of the estate of DEAN 
KENNEDY BRUNDAGE, deceased, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

In the District Court of the United States for the District 

of Columbia 

Civil No. 5685. 

Dean Kennedy Brundage, 2701 24th Street, North, 
Arlington, Va., Plaintiffs 

v. 

National Casualty Company, a corporation, 221 Barr 
Bldg., c/o Long and Curry, Washington, D. C., Defendant. 

1 Filed Feb 5 1940 

Complaint for Recovery of Sickness Indemnity Under 
Group Health and Accident Insurance 

1. Plaintiff is a citizen of the United States, residing at 
Arlington, Virginia, and defendant is a Michigan corpora¬ 
tion engaged in the business of selling group health and 
accident insurance certificates in the District of Columbia, 
particularly under a Master Policy issued to the United 
States Treasury Department Beneficial Association. 

2. On or about November 2, 1933, defendant issued, and 

delivered to plaintiff in Washington D. C. its Certificate 
No. 150 under United States Treasury Department Bene¬ 
ficial Association Group Policy 5139, whereby in considera¬ 
tion of a premium paid by Plaintiff to defendant, amounting 
to $7.29, defendant insured plaintiff for a term beginning 
November 2,1933 for three months thereafter, and plaintiff 
states that additional premiums of $7.29 each falling due 
on said Certificate at each three-month period thereafter 
were paid by plaintiff, and on the 14th day of July, 1937, 
and at all material times thereafter, said Certificate and 
Group Policy 5139 were in full force and effect. A true 
copy of said Certificate No. 150 is attached hereto and made 
part hereof. , 
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3. Under the terms of said Certificate, defendant insured 
plaintiff, among other things, against loss from disability 
resulting from sickness during the term of said certificate, 

and agreed that if such sickness should “wholly and 
2 continuously disable and prevent’* plaintiff “from 
performing any and every duty pertaining to his 
occupation and” should “require the regular attendance 
of a legally qualified physician or surgeon”, said defendant 
would pay plaintiff indemnity for the number of consecu¬ 
tive days commencing with the 29th day of disability at the 
rate of $45 per week, but not to exceed 52 consecutive weeks. 

4. On or about the 14th of July, 1937, plaintiff by reason 
of sickness contracted subsequent to the issuance of said 
certificate became wholly and continuously disabled within 
the terms of said certificate and thereby was prevented 
from performing any and every duty pertaining to his oc¬ 
cupation from July 14, 1937 to date. Plaintiff still re¬ 
mains wholly disabled and unable to perform any and every 
duty pertaining to his said occupation. During all of said 
period of disability plaintiff required the attendance of and 
was regularly treated by a physician or surgeon on account 
of such sickness. 

5. Plaintiff states that defendant has paid to him the 
sum of $180, covering a period of four weeks commencing 
from Augut 12, 1937; that there is now due plaintiff under 
said Certificate indemnity for the remaining 48 weeks of the 
indemnity term of 52 weeks provided by said Certificate, 
or $2,160, payment of which has been demanded of defen¬ 
dant but refused. 

6. Under the terms of said Certificate, it is provided in 
Part Vm thereof that in the event a disagreement should 
arise between plaintiff and defendant over the validity of 
any claim or the amount of defendant’s liability, either 
plaintiff or defendant may request the appointment of a 
Board of Arbitration to consist of three members, one to be 
selected by defendant, one by the United States Treasury 
Department Beneficial Association and the third member to 
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be selected by the first two members, and that the finding of 
such Board of Arbitration shall be final and binding upon 
both parties. 

• 7. Plaintiff, through his attorney, and subsequent to dis¬ 
agreement over plaintiff’s claim, requested that his claim 
be submitted to a Board of Arbitration to be ap- 
3 pointed in accordance with Part VIII of his Certifi¬ 
cate, but defendant has refused and declined to pro¬ 
ceed in accordance with said arbitration provision. There¬ 
fore, plaintiff has been compelled to bring this suit. 

8. Plaintiff states that he has complied with and per¬ 
formed all of the conditions in said Certificate to be per¬ 
formed on his part; that defendant has wrongfully and 
vexatiously failed and refused to pay the remaining in¬ 
demnities of $2,160 due under said Certificate and plain¬ 
tiff has been compelled to employ counsel to enforce his 
rights in the premises. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of $2,160.00, plus interest and costs, 
together with such further and general relief as may be 
equitable and just. 

GEORGE H. ZEUTZIUS, 
Attorney for Plaintiff , 

c/o IRELAN, CARUTHERS, & MOLLOHAN, 
1010 Wash. Loan & Trust Bldg., 
Washington, D. C. 

Plaintiff demands trial by jury. 

GEORGE H. ZEUTZIUS, 
Attorney for Plaintiff. 

NOTE: 

Certificate No. 150 attached hereto and made a part here¬ 
of, is the same as Plaintiff’s Exhibit No. 1, at page 64 of 
this transcript. 

• ••••• •••• 
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4 Filed Feb. 24,1940 

Motion For Order Dismissing Complaint For Failure To 
State A Claim Upon Which Relief Can Be Granted 

Comes now the defendant in the above-entitled cause 
by its attorneys, Norman E. Sill, John W. Iliff, Robert W. 
Green, and respectfully moves the Court for an Order dis¬ 
missing the Complaint and in support hereof respectively 
assigns the following: 

1. The Complaint fails to state a claim upon which re¬ 
lief can be granted in that the Complaint is grounded upon a 
certain policy of insurance, a copy of which has been filed 
with the Complaint and constitutes a part thereof; that 
the said policy at Page Three thereof under the heading 
“Conditions and Provisions” contains the following pro¬ 
viso: “No legal proceedings for recovery hereunder shall 
be brought within three (3) months after receipt of proff by 
the Company as aforesaid, nor at all unless begun within 
one (1) year from the date when the cause of action shall 

accrue, which is agreed to be the date of termination 

5 of the period of disability from injury or illness for 
which the Company is liable. 

2. The said policy of insurance at Page One thereof con¬ 
tains the following provisions: 

Part II Sickness Indemnity 

If “such sickness” shall wholly and continuously disable 
and prevent the insured from performing any and every 
duty pertaining to his or her occupation and shall require 
the regular attendance of a legally qualified physician or 
surgeon, the Company will pay indemnity for the number 
of consecutive days commencing with the 29th day of dis¬ 
ability at the rate per week stipulated in the insured’s ap¬ 
plication herefor, but not to exceed fifty-two (52) consecu¬ 
tive weeks. ' 

3. The Complaint filed herein at Paragraph Four states: 
“On or about the 14th day of July, 1937, plaintiff by rea¬ 
son of sickness contracted subsequent to the issuance of said 
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certificate became wholly and continuously disabled within 
the terms of said certificate and thereby was prevented 
from performing any and every duty pertaining to his oc¬ 
cupation from July 14, 1937, to date. Plaintiff still re¬ 
mains wholly disabled and unable to perform any and every 
duty pertaining to his said occupation. During all of said 
period of disability, plaintiff required the attendance of, 
and was legally treated by a physician or surgeon on ac¬ 
count of such sickness.” 

4. As previously recited, the policy upon which this action 
is based provides “No legal proceedings for recovery here¬ 
under shall be brought * * * at all unless begun within one 
(1) year from the date when the cause of action shall accrue, 
which is agreed to be the date of termination of the period 
of disability from injury or illness for -which the 
6 Company is liable.” 

5. It appears that the disability of the plaintiff for 
which, under the policy relied upon, he was to be indemni¬ 
fied, began on July 15, 1937; under the “Sickness Indem¬ 
nity” clause previously herein quoted, the plaintiff, if en¬ 
titled to benefits, should have received the first weekly pay¬ 
ment on August 28, 1937, and for fifty-two (52) consecu¬ 
tive weeks thereafter, ending August 27,1938. 

6. This action was commenced in the District Court on 
February 5, 1940, more than one year from the date when 
the cause of action accrued, which according to the pro¬ 
visions of the policy hereinbefore quoted, was agreed to be 
the date of termination of the period of disability from 
injury or illness for which the defendant was liable. 

7. A comparison of these dates evidence the fact that 
inasmuch as this action was not commenced within the pe- 
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riod specified in the policy relied upon, the plaintiff has 
failed to state a claim upon which relief can be granted. 

NORMAN E. SILL, 

JOHN W. ILIFF, 

ROBERT W. GREEN, 
Attorneys for defendant , 
Heurich Building, 
Washington, D. C., 
Republic 4421. 

By: JOHN W. ILIFF. 

I hereby certify that copy of the above Motion with ac¬ 
companying points and authorities was mailed by me to 
George H. Zeutizius, attorney for plaintiff on the 24 day 
of February, 1940. 

JOHN W. ILIFF. 

**•*••'••*• 

7 Filed Apr. 26,1940 

Order Dismissing Complaint 

This action came on to be heard at this term upon de¬ 
fendant’s Motion for Order Dismissing Complaint: and 
thereupon upon consideration thereof, it is, this 26th day 
of April, 1940, 

ADJUDGED as follows: 

That the said Complaint be and it hereby is dismissed, 
with leave to the plaintiff to amend within twenty days 
from the date of this Order. 

F. DICKINSON LETTS, 
Justice . 
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8 Filed May 11,1940 

Amended Complaint For Recovery of Sickness Indemnity 
Under Group Health and Accident Insurance 

1. Plaintiff is a citizen of the United States, residing at 
Arlington, Virginia, and defendant is a Michigan corpora¬ 
tion engaged in the business of selling group health and 
accident insurance certificates in the Distirct of Columbia, 
particularly under a Master Policy issued to the United 
States Treasury Department Beneficial Association. 

2. On or about November 2, 1933, defendant issued, and 
delivered to plaintiff in Washington, D. C. its Certificate No. 
150 under United States Treasury Department Beneficial 
Association Group Policy 5139, whereby in consideration of 
a premium paid by plaintiff to defendant, amounting to 
$7.29, defendant insured plaintiff for a term beginning No¬ 
vember 2, 1933 for three months thereafter, and plaintiff 
states that additional premiums of $7.29 each falling due on 
said Certificate at each three-month period thereafter were 
paid by plaintiff, and on the 14th day of July, 1937, and at 
all material times thereafter, said Certificate and Group 
Policy 5139 were in full force and effect. A true copy of 
said Certificate No. 150, is attached to the original com¬ 
plaint filed herein and by reference is made part hereof. 

3. Under the terms of said Certificate, defendant 

9 insured plaintiff, among other things, against loss 
from disability resulting from sickness during the 

term of said Certificate, and agreed that if such sickness 
should “wholly and continuously disable and prevent ’’ 
plaintiff “from performing any and every duty pertaining 
to his occupation and” should “require the regular attend¬ 
ance of a legally qualified physician or surgeon”, said de¬ 
fendant would pay plaintiff indemnity for the number of 
consecutive days commencing with the 29th day of disabil¬ 
ity at the rate of $45 per week, but not to exceed 52 con¬ 
secutive weeks. 

4. On or about the 14th of July, 1937, plaintiff by reason 
of sickness contracted subsequent to the issuance of said 
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Certificate became wholly and continuously disabled within 
the terms of said Certificate and thereby was prevented 
from performing any and every duty pertaining to his occu¬ 
pation from July 14, 1937 to date. Plaintiff still remains 
wholly disabled and unable to perform any and every duty 
pertaining to his said occupation. During all of said period 
of disability plaintiff required the attendance of and regu¬ 
larly treated by a physician or surgeon on account of such 
sickness. 

5. Plaintiff states that defendant has paid to him in¬ 
demnity in the sum of $180, covering a period of four weeks 
commencing August 12, 1937; that there is now due plain¬ 
tiff under said Certificate indemnity for the remaing 48 
weeks of the indemnity term of 52 weeks provided by said 
Certificate, or $2,160, payment of which has been demanded 
of defendant but refused, that is to say, after having paid 
said $180 to plaintiff, the defendant, through its local Gen¬ 
eral Agents, Messrs. Long and Curry, wrote to plaintiff 
in Florida, under date of February 28,1938, denying all lia¬ 
bility whatsoever under the Certificate and refusing to give 
any further consideration to a claim thereunder. Plain¬ 
tiff states that such denial of liability by defendant was 
made without proper factual or lawful basis therefor. 
10 6. During the entire period commencing in March, 

1938, plaintiff was physically and, it at times even 
mentally, due to serious physical impairment, unable to at¬ 
tend to his affairs, particularly his rights and/or obliga¬ 
tion under the provisions of his said Certificate of insur¬ 
ance. For the foregoing reason that plaintiff was unable 
to look into or give attention to his insurance affairs, it 
was not until the latter part of 1939 that an attorney was re¬ 
quested to go over plaintiff’s insurance matters generally, 
at which time the instant Certficate of insurance was ex¬ 
amined, along with other matters, and an investigation was 
conducted on behalf of plaintiff; that said investigation was 
conducted promptly and with all reasonable dispatch and 
the action thereupon taken, as herein alleged, was the first 
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action that it was reasonably possible to take by and on be¬ 
half of the plaintiff in furtherance of his rights under all 
the circumstances and in view of plaintiff’s physical, con¬ 
dition, as aforesaid. In addition to promptly proceeding to 
investigate all of the facts, plaintiff’s attorney orally dis¬ 
cussed the matter with defendant’s aforesaid local Agent, 
following which plaintiff, through his said attorney, 
promptly requested in writing, under date of January 5, 
1940, that his claim be submitted to a Board of Arbitra¬ 
tion in accordance with Part VIII of his Certificate reading 
as follows: 

In event that a disagreement arises between the insured 
and the Company over the validity of any claim or the 
amount of the Company’s liability, either the insured or 
the Company may request the appointment of a Board of 
Arbitration to consist of one member selected by the 
UNITED STATES TREASURY DEPARTMENT BENE¬ 
FICIAL ASSOCIATION, one member to be selected by the 
National Casualty Company, and the third member to be 
selected by those two. Each to stand the expense of his 
selected member and each to share equally the expense of 
the third member selected by the other two. The finding 
of any such Board of Arbitration shall be final and binding 
upon both parties. 

However, defendant, under date of January 10, 1940, re¬ 
fused and declined to proceed in accordance with said arbi¬ 
tration provision and reiterated Its denial of liability, as 
aforesaid, notwithstanding that defendant was in 
11 no wise prejudiced. Therefore, plaintiff was com¬ 
pelled to bring this suit. 

7. Plaintiff alleges that the said Certificate contains a 
one-year contractual limitation clause against suit, which is 
intended to apply only to causes of action wherein the de¬ 
fendant company admits its liability but questions the 
amount or extent thereof; that said contractual limitation 
provision is inapplicable herein because of defendant’s de¬ 
nial of all liability on the asserted ground that the insur- 
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ance was procured by the making of material misstatements 
in plaintiff’s application therefor and that plaintiff was not 
an insurable risk when the application was completed, all 
of which plaintiff denies. 

Plaintiff further states that even if it be held that the 
one-year limitation provision is applicable to cases wherein 
defendant should undertake to deny liability under such 
certificates, the Court will not and should not enforce the 
same under circumstances such as are disclosed by this 
Amended Complaint. 

8. Plaintiff states that he has complied with all the condi¬ 
tions in said Certificate on his part required to be per¬ 
formed; that defendant has wrongfully and vexatiously 
failed and refused to pay the remaining indemnities of 
$2,160 due under said 'Certificate and plaintiff has been 
compelled to employ counsel to enforce his rights in the 
premises. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant in the sum of $2,160, plus interest and costs, to¬ 
gether with such further and general relief as may be 
equitable and just. 

Count 2 

For a further, separate and distinct cause of action, 
plaintiff realleges by adoption each and every of the para¬ 
graphs of Count 1 of this Amended Complaint and states 
that the one-year contractual limitation provision and arbi¬ 
tration clause are misleading because susceptible of more 
than one construction, namely: (1) that the right to 
12 arbitration extends to the determination of validity 
of the claim (liability) as well as to the extent or 
amount of an admitted liability; that this right to arbitra¬ 
tion is separate and independent of any right to sue and, 
therefore, is not affected by or subject to the one-year limi¬ 
tation provision; that the refusal by defendant on January 
10, 1940 to proceed with arbitration, under the circum¬ 
stances alleged herein, conferred the right upon plaintiff to 
institute the present action, otherwise the arbitration pro- 
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vision would be meaningless and, for that reason also, mis¬ 
leading ; that in any event, defendant, by having violated its 
arbitration agreement, has waived its right to rely upon 
the one-year limitation clause; (2) that the one-year provi¬ 
sion by its terms is intended to be applicable only to actions 
in court with respect to cases where defendant admits it is 
liable but merely questions the amount or extent thereof. 

For the foregoing reasons, plaintiff states that the Court 
should adopt that construction which is most favorable to 
plaintiff, particularly in view of the fact the defendant 
drafted and printed the Certificate issued and sold to 
plaintiff. 

Count 3 

Plaintiff realleges, by adoption, each and every of the 
paragraphs of the original Complaint, in order to preserve 
his right, upon any appeal that may be taken herein, to 
assert error in the sustaining heretofore of defendant’s 
motion to dismiss said original Complaint. 

GEORGE H. ZEUTZITJS 
Attorney for Plaintiff, 
c/o Suit 722-23-24 
Washington Loan & Trust 
Bldg, 

Washington, D. C. 

Plaintiff demands trial by jury. 

GEO. H. ZEUTZIUS 
Attorney for Plaintiff 

Copy of amended complaint mailed to defendant’s counsel 
this 11th day of May 1940. 

GEO. H. ZEUTZIUS, 

Atty for Ptff. 
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13 Filed Jun 13 1940 

Motion for Order Dismissing Amended Complaint for 
Failure to State a Claim Upon Which Relief Can 

Be Granted 

Comes now the defendant in the above-entitled cause by 
its attorneys, Norman E. Sill, John W. Iliff, and Robert W. 
Green, and respectfully moves the Court for an Order dis¬ 
missing the amended complaint and in support hereof re¬ 
spectfully assigns the following: 

1. The amended complaint fails to state a claim upon 
which relief can be granted in that the amended complaint 
is grounded upon a certain policy of insurance, a copy of 
which has been filed with the original complaint and con¬ 
stitutes a part of the amended complaint; that the said 
policy at Page 3 thereof under the heading “Conditions 
and Provisions” contained the following proviso: “No 
legal proceedings for recovery hereunder shall be brought 
within three (3) months after receipt of proof by the Com¬ 
pany as aforesaid, nor at all unless begun within one (1) 
year from the date when the cause of action shall accrue, 

which is agreed to be the date of termination of the 

14 period of disability from injury or illness for which 
the Company is liable.” 

2. The said policy of insurance at Page One thereof con¬ 
tains the following provisions: 

“Part II Sickness Indemnity 

If “such sickness” shall wholly and continuously disable 
and prevent the insured from performing any and every 
duty pertaining to his or her occupation and shall require 
the regular attendance of a legally qualified physician or 
surgeon, the Company will pay indemnity for the number of 
consecutive days commencing with the 29th day of disability 
at the rate per week stipulated in the insured’s application 
herefor, but not to exceed fifty-two (52) consecutive 
weeks.” 
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3. The amended complaint filed herein at Paragraph Four 
states: “On or about the 14th day of July, 1927, plaintiff 
by reason of sickness contracted subsequent to the issuance 
of said certificate became wholly and continuously dis¬ 
abled within the terms of said certificate and thereby was 
prevented from performing any and every duty pertaining 
to his occupation from July 14, 1937, to date. Plaintiff 
still remains wholly disabled and unable to perform any and 
every duty pertaining to his said occupation. During all of 
said period of disability plaintiff required the attendance 
of, and was regularly treated by a physician or surgeon on 
account of such sickness.” 

4. As previously recited, the policy upon which this action 
is based provides, “No legal proceedings for recovery here¬ 
under shall be brought * * * at all unless begun within one 
(1) year from the date when the cause of action shall ac¬ 
crue, which is agreed to be the date of termination of the 
period of disability from injury or illness for which the 

Company is liable.” 

15 5. It appears that the disability of the plaintiff for 

which, under the policy relied upon, he was to be in¬ 
demnified, began on July 15, 1937; under the “Sickness 
Indemnity” clause previously herein quoted, the plaintiff, 
if entitled to benefits, should have received the first weekly 
payment on August 28,1937, and for fifty-two (52) consecu¬ 
tive weeks thereafter, ending August 27,1938. 

6. This action was commenced in the District Court on 
February 5, 1940, more than one year from the date when 
the cause of action accrued, which according to the provi¬ 
sions of the policy hereinbefore quoted, was agreed to be 
the date of termination of the period of disability from in¬ 
jury or illness for which the defendant was liable. 

7. A comparison of these dates evidences the fact that 
inasmuch as this action was not commenced within the 
period specified in the policy relied upon, the plaintiff has 
failed to state a claim upon which relief can be granted. 

8. In paragraph six of the amended complaint, the plain¬ 
tiff alleges “During the entire period commencing in 
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March, 1938, plaintiff was physically and, at times even 
mentally, due to serious physical impairment, unable to 
attened to his affairs, particularly his rights and/or obliga¬ 
tions under the provisions of his said certificate of insur¬ 
ance.’ ’ 

9. It is apparent that this allegation though not contained 
in the original complaint was made a part of the amended 
complaint on the theory that the physical disability of the 
plaintiff enlarged the time in which an action on the policy 
might be brought, contrary to its provisions. It is apparent 
that the plaintiff by alleging that he was at times mentally 
unable to attend to his affairs thereby seeks to cure his 

default by showing that there is an analogy between 
16 the contractual limitations contained in the policy 
sued on and the provisions of the Statute of Limita¬ 
tions in force in the District of Columbia. But even though 
the plaintiff were in position to avoid the provisions of the 
policy in suit by showing that our Statute of Limitations 
was applicable to the contractual provisions, he has not al¬ 
leged that he was “non compos mentis” within the purview 
of the Statute. 

10. It is respectfully submitted that the only essential 
difference between the original complaint filed herein and 
the amended complaint is the plaintiff’s allegation in Para¬ 
graph Six with respect to the question of his disability and 
that the amended complaint fails to state a claim upon 
which relief can be granted. 

Respectfully submitted 

NORMAN E. SILL 
JOHN W. ILIFF 
ROBERT W. GREEN 
Attorneys for defendant 
Heurich Building 
Washington, D. C. 

Republic 4421 

By: NORMAN E. SILL 
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I hereby certify that copy of the above Motion with ac¬ 
companying points and authorities was mailed by me to 
George H. Zeutzius, attorney for the plaintiff on this 12th 
day of June, 1940. 

NORMAN E. SILL 


17 Filed Apr 2 1941 

Order 

Upon consideration of the motion to dismiss the amended 
bill of complaint and after hearing in open Court, it is by 
the Court this 21st day of April, 1941, 

Ordered, that the amended bill of complaint be and the 
same is hereby dismissed with leave granted to the said 
Plaintiff to file an amended complaint within ten (10) days 
from the date of the signing of this order. 

T. ALAN GOLDSBOROUGH 

Justice 

No objection 
NORMAN SILL 
Attorney for Plaintiff 

*••••••••• 

18 Filed May 1,1941 

Amended Complaint For Wrongful Cancellation Of A 
Group Health And Accident Insurance Policy 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of Virginia, residing at Arlington, Vir¬ 
ginia. 

2. That Defendant, National Casualty Company is a cor¬ 
poration organized under the laws of the State of Michigan 
and is engaged in the business of selling Group Health, Ac¬ 
cident Certificates and Policies in the District of Columbia. 

3. On November 2, 1933 the Defendant Corporation is¬ 
sued and delivered to Plaintiff, in Washington, D. C: its 
Certificate No. 150 under the master policy of the United 
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States Treasury Department Beneficial Association known 
as Group Policy 5139. The terms of this policy substan¬ 
tially provided that in consideration of premiums paid and 
to be paid by the Plaintiff to Defendant, amounting to $7.29 
per quarter, the Defendant insured the Plaintiff for a term 
beginning November 2, 1933, for a period of three months 
thereafter, and that for each additional $7.29 paid quar¬ 
terly, the Defendant would insure the said Plaintiff for a 
period of three months from any loss, resulting from sick¬ 
ness or disability during the currency of the policy. A copy 
of said Certificate No. 150 is attached to the original com¬ 
plaint filed herein and reference is made thereto. 

19 4. That the said Plaintiff paid his quarterly pre¬ 

miums of $7.29 on their due dates, and always paid 
said premiums up to and including the 14th day of July, 
1937, and at all material times thereafter promptly. 

5. Under the terms of said certificate, Defendant in¬ 
sured Plaintiff among other things, against loss from dis- ; 
ability resulting from sickness during the term of said cer¬ 
tificate, and agreed that if such sickness should “wholly 
and continuously disable and prevent” plaintiff “from per¬ 
forming any and every duty pertaining to his occupation 
and” should “require the regular attendance of a legally 
qualified physician or surgeon”, said Defendant would pay 
Plaintiff indemnity for the number of consecutive days 
commencing with the 29th day of disability at the rate of 
$45 per week, but not to exceed 52 consecutive weeks. 

6. On or about the 14th of July, 1937, Plaintiff by reason 
of sickness contracted subsequent to the issuance of said 
certificate became wholly and continuously disabled with¬ 
in the terms of said certificate and thereby was prevented 
from performing any and every duty pertaining to his oc¬ 
cupation from July 14, 1937, to date. Plaintiff still re¬ 
mains wholly disabled and unable to perform any and every 
duty pertaining to his said occupation. During all of said 
period of disability Plaintiff required the attendance of and 
was regularly treated by a physician or surgeon on account 
of such sickness. 
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7. Plaintiff states that he duly filed his proof of loss with 
the said Defendant Corporation and thereafter, the said 
Defendant Corporation admitted that Plaintiff was totally 
disabled within the meaning of said policy and paid the 
sum of $45 per week to the said Plaintiff for a period of 
four weeks commencing on August 12, 1937. 

8. That thereafter, the said Defendant Corporation 
wrongfully and illegally cancelled said policy and refused 
to make any further weekly payments or payments of any 

kind under the policy to our Plaintiff. That the 
20 said illegal and wrongful cancellation was made after 
the said Defendant Corporation had admitted its lia¬ 
bility to said Plaintiff under the terms of the policy, and 
after the said Defendant Corporation had paid a part of its 
liability to the said Plaintiff under the terms of the said 
policy. That by reason of the wrongful cancellation of the 
policy by the Defendant on February 23, 1938, the Plain¬ 
tiff has been damaged to the extent of $3,000 together with 
interest on said sum from February 28, 1938, and Plaintiff 
asks for judgment against the said Defendant Corpora¬ 
tion in this amount. 

Second Cmse of Action 

The Plaintiff files the second separate and distinct cause 
of action against the Defendant Corporation and herewith 
adopts Paragraphs 1-6 inclusive, of said first cause of ac¬ 
tion and requests that the same be taken as part of the 
second cause of action as if fully set forth herein. 

7. Plaintiff states that on or about July 14, 1937, he be¬ 
came wholly and continuously disabled and unable to work 
as the result of sickness and required the constant attend¬ 
ance of physicians within the terms and conditions of said 
policy. Plaintiff filed his proof of loss according to the 
policy, submitted his evidence of disability and the said 
Defendant admitted and agreed that Plaintiff did suffer a 
loss within the meaning of the policy and wholly and con- 
tinously disabled as a result of sickness and needed the at- 
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tendance of physicians, and did agree to pay Plaintiff the 
sum of $45 per week, as long as he was disabled within the 
meaning of Part II of said policy. 

8. That the Defendant Corporation paid Plaintiff the 
sum of $45 for 4 consecutive weeks from August 12,1937, to 
September 10, 1937, and then wholly failed and refused to 
pay any other weekly payments. 

9. That Plaintiff continued for a period of 48 weeks and 
still continuous to be wholly and continuously disabled as 

a result of sickness and requires the attendance of 
21 physicians—and that Plaintiff is entitled to the 48 

remaining weeks of sickness indemnity insurance 
at the rate of $45 per week totalling $2,160, together with 
interest on said weekly sum from their due date. 

Plaintiff asks for judgment against said Defendant Cor¬ 
poration in the sum of $2,160, together with interest and 
costs of this suit. 

Third Cause of Action 

For a further and separate cause of action Plaintiff avers 
that he realleges Paragraph 1-6 inclusive in the First and 
Second Cause of Action of this amended complaint and 
alleges that beginning in the early part of 1938 as a result 
of this sickness he became of unsound mind and unable to 
look after his business affairs, the he was physically and 
mentally totally disabled from attending to his rights and 
causes of actions against this Defendant Corporation, and 
that because of lack of mental capacity and physical dis¬ 
ability he was unable to prosecute this suit against the De¬ 
fendant Corporation, and to protect his rights under this 
certificate of insurance. Plaintiff sufficiently recovered his 
mental faculties in the latter part of 1939 and hired an at¬ 
torney to file this suit. That because of mental and physi¬ 
cal incapacity of the Plaintiff, he was unable to diligently 
prosecute his rights of this certificate of insurance. That 
Plaintiff was wholly and continuously disabled under the 
terms of this certificate of insurance and there is due and 
owing to Plaintiff the sum of $2,160 together with interest 
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and costs of this suit and Plaintiff prays for judgment in 
this sum against Defendant Corporation. 

MARTIN F. O’DONOGHUE, 

GEORGE H. ZETJTZIUS, 
Attorneys for Plaintiff, 

931 Tower Building, 
Washington, D. C. 

Amended Complaint served by leaving copy at office of 
Atty. for Deft. 

MARTIN F. O’DONOGHUE. 

*#••••••••• 

22 Filed May 16,1941 

Motion To Dismiss Second Amended Complaint 

Comes now the defendant in the above-entitled cause 
by its attorneys, Norman E. Sill, John W. Iliff, and Robert 
• W. Green, and respectfully moves this Honorable Court 
to dismiss the second amended complaint, assigning as 
reasons therefor the following: 

1. This Honorable Court, through Justices Letts and 
Goldsborough, has already dismissed the two complaints 
previously filed herein and examination of the previous Mo¬ 
tions to Dismiss, with accompanying Points and Authori¬ 
ties, which said Motions are incorporated herein and made 
a part hereof, will indicate that all matters save one con¬ 
tained in the Second Amended Complaint have already been 
ruled upon. This Court has found: (One) That the limita¬ 
tion upon the time within which suit may be brought, con¬ 
tained in this policy, is valid and enforceable (Two) That 
the Arbitration Provision contained in the policy confers no 
separate right of action, and (Three) That the alleged can¬ 
cellation of the policy after claim had accrued does not, 
and could not,' affect the rights of the plaintiff under the 
policy, assuming there were no defense to the claim. 

2. For the purpose of this Motion, defendant con- 

23 fines itself to the third cause of action contained in 
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the second amended Complaint in which it is alleged 
“That beginning in the early part of 1938, as a result of 
this sickness, he (the plaintiff) became of unsound mind 
and unable to look after his business affairs, that he was 
physically and mentally totally disabled from attending 
to his rights and causes of action against the defendant cor¬ 
poration, and that because of lack of mental capacity and 
physical capacity he was unable to prosecute this suit 
against the defendant corporation, and to protect his rights 
under this certificate of insurance.” The language above 
employed differs from that used in the first amended Com¬ 
plaint wherein it was stated in paragraph six: “During the 
entire period commencing in March, 1938, plaintiff was 
physically and, at times, even mentally, due to serious 
physical impairment, unable to attend his affairs,” etc. 

It is respectfully submitted that the attempt made by 
plaintiff in his second amended complaint in alleging total 
physical and mental inability to look after his affairs, does 
not set forth cause of action upon which this Court can 
grant relief, there being no similarity or analogy between 
the contractual provision contained in the policy upon 
which suit is brought and the general Statute of Limitations 
under which a proof of such disability might toll the run¬ 
ning of the Statute. 

It is therefore respectfully submitted that this second 
Amended Complaint should be dismissed. 

Respectfully submitted 

NORMAN E. SILL, 

JOHN W. ILIFF, 

ROBERT W. GREEN, 
Attorneys for Defendant, 
Heurich Building. 

By: JOHN W. ILIFF. 

• '* • « * *• * » • • 
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24 Filed Nov. 10, 1941 

Order 

Upon consideration of the motion to dismiss the amended 
bill of complaint and after oral argument by both sides in 
open Court, it is by the Court this 10th day of November, 
1941, 

ORDERED, that the motion to dismiss the first cause of 
action stated in said amended complaint be and the same is 
hereby denied. And it is further 

ORDERED, that the motion to dismiss the second and 
third cause of action is granted. 

' DAVID A. PINE, 

Justice . 

No Objection 

NORMAN SILL 
Attorney for Defendant, 

Heurich Building, 

Washington, D. C. 

MARTIN F. O’DONOGHUE, 

Tower Bldg., 

A tty. for Pltf. 

• *••••••••• 

25 Filed Dec. 11,1941 

Answer 

To Amended Complaint For Wrongful Cancellation Of A 
Group Accident And Health Insurance Policy 

Comes now National Casualty Company, a corporation, 
by its attorneys, and makes answer to plaintiff’s amended 
complaint as follows : 

1. The defendant denies that on, to wit, February 23, 
1938, or at any other time, it wrongfully cancelled the insur¬ 
ance policy named in plaintiff’s complaint. 
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2. Defendant states that on, to wit, January 22, 1938, in 
accordance with Part IX of the said policy it advised its 
agents, Long and Curry, of Washington, D. C., to refuse to 
renew the said policy as of its expiration date on Febru¬ 
ary 2, 1938; that in accordance with said instructions the 
said agents, Long and Curry, notified the plaintiff, under 
date of January 26, 1938, that the said insurance policy 
would not be renewed after February 2, 1938. 

3. That prior to the above-mentioned dates plaintiff had 
retired from the service of the United States Treasury De¬ 
partment and that, in accordance with Condition Number 
Ten of the aforementioned policy of insurance the said 
policy was automatically terminated. 

26 NORMAN E. SILL, 

JOHN W. ILIFF, 

ROBERT W. GREEN, 
Attorneys for Defendant, 
Heurich Building, 

By: JOHN W. ILIFF. 

Certificate of Mailing 

I hereby certify that a copy of the foregoing answer was 
mailed by me postage prepaid to Martin O’Donoghue, At¬ 
torney for Plaintiff, on this 2d day of December, 1941. 

JOHN W. ILIFF. 

35 Filed Dec. 4, 1942 

Motion For Summary Judgment 

Comes now the defendant, National Casualty Company, a 
corporation, by its attorneys, and moves this honorable 
court for summary judgement, and prays that the affidavits 
previously filed herein, as part of its motion for judgment 
on the pleadings, be read as and made part of this motion. 

1. Plaintiff’s second amended complaint alleges that on 
February 28, 1938, the defendant wrongfully cancelled the 
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policy of insurance on which this suit is grounded. The 
records of the defendant fail to disclose any such action as 
of that date or any other time but do show that on January 
26, 1938, the plaintiff was notified that the said policy of 
insurance would not be. renewed, in accordance with Part 
IX of said policy. 

2. The answer of defendant, and affidavit aforementioned, 
show that the said policy of insurance was automatically 
terminated as provided for under conditions and provisions 
Number X in that the plaintiff retired from service with the 
United States Treasury Department on August 31, 1937. 

NORMAN E. SILL 
ROBERT W. GREEN, 

JOHN W. ILIFF, 

By NORMAN E. SILL. 

28 Filed Dec. 11,1941 

Affidavit In Support Of Motion For Judgment On The 

Pleadings 

District of Columbia, ss: 

J. Stanley Long, being first duly sworn according to law 
deposes and says that he is President of Long and Curry, a 
corporation, agents of the National Casualty Company for 
Washington, D. C.; that on January 26, 1938, he addressed 
to Mr. Dean K. Brundage, 2701 North 24th Street, Arling¬ 
ton, Virginia, a letter as follows: 
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“January 26,1938 

Mr. Dean K. Brundage 
2701 N. 24th Street 
Arlington, Virginia . 

Policy 5139 C.150 

Dear Mr. Brundage: 

We wish to inform you that the Home Office has advised 
us that they will not be able to continue your Group Health 
and Accident Policy after February 2nd, 1938, which is the 
next due date. 

Kindly let us have your address in Florida, as soon as 
possible, in order that we may correspond with you regard¬ 
ing your pending claim. 

Very truly yours, 

LONG & CURRY, 

J. STANLEY LONG, 

President.” 

Subscribed and sworn to before me this 2nd day of 
December, 1941. 

CATHERINE T. CHRIST, 
(Seal) Notary Public D. C. 

29 Filed Dec. 11,1941 

Affidavit In Support Of Motion For Judgment On 

The Pleadings 

County of Wayne, State of Michigan, ss: 

W. C. Butterfield, being first duly sworn according to 
law deposes and says that he is an officer of the defendant 
corporation and has personal knowledge of the facts set- 
forth herein; that on January 22, 1938, the defendant cor¬ 
poration, in accordance with Part IX of its Certificate Num- 
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ber 150, Group Policy 5139, addressed the following letter 
to Long and Curry, its agents in Washington, D. C.: 

“January 22, 1948 

“Long & Curry 
221 Barr Building 
Washington, D. C. 

Gentlemen: 

Please mark your records covering Certificate #150 is¬ 
sued to Dean K. Brundage under Group 5139 for non-re¬ 
newal as of February 2, 1938, also your records covering 
Certificate #2157 issued Frances S'. Mullen under Group 
5093 as of February 5,1938. 

This is necessitated because of the physical risk in¬ 
volved. Kindly see that no further premiums are accepted. 

Yours very truly, 

W. C. BUTTERFIELD, 
Chief Adjuster.” 

30 W. C. BUTTERFIELD. 

Subscribed and sworn to before me this 28th day of No¬ 
vember, 1941. 

LOUISE OSKIN, 

(Seal) Notary Public. 

My Commission Expires Feb. 7,1942. 

31 Filed Dec. 111941 

Affidavit In Support Of A Motion For Judgment 

On Pleadings 

District of Columbia, ss: 

H. Ward Stutler, first being duly sworn according to law 
deposes and says that he is Chief, Appointments and Rec¬ 
ords Section, Division of Personnel of the United States 
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Treasury Department and has personal knowledge of the 
facts set forth herein: 

That Dean K. Brundage, the plaintiff in the above-en¬ 
titled action, retired from service with the United States 
Treasury Department on August 31,1937. 

H. WARD STUTLER. / 

Subscribed and sworn to before me this 2d day of De¬ 
cember, 1941. 

NORMAN E. ELLIS, 

(Seal) Notary Public , D. C. 

My Commission expires July 31,1943. 


36 Filed Mar 5, 1943 

Order 

Upon consideration of the motion for summary judgment 
of defendant, National Casualty Company, and after oral 
argument before the Court, it is by the Court this 5th day 
of March, 1943, 

ORDERED, that said motion for summary judgment be 
and the same is hereby denied. 

JAMES M. PROCTOR, 
Justice. 

No objection to form: 

NORMAN SILL, 

Atty. for Deft. 

chg. T. X. Dunn. 


37 - Filed Nov. 29,1943 

Pretrial Proceedings 

Statement of Nature of Case: 

This is an action for damages on account of an alleged 
wrongful cancellation of a Group Health and Accident In¬ 
surance Policy. 


t 
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Plaintiff claims that defendant delivered to him a Group 
Health and Accident Insurance Certificate #150 under the 
master policy of the United States Treasury Department 
Beneficial Association known as Group Policy 5139; that 
plaintiff paid all premiums due thereunder; that under the 
terms of the certificate, defendant insured plaintiff, among 
other things, against loss from disability resulting from 
sickness during the terms of said certificate, and agreed 
that if such sickness should wholly and continuously dis¬ 
able and prevent plaintiff from performing any and every 
duty pertaining to his occupation and should require the 
regular attendance of a legally qualified physician or sur¬ 
geon, said defendant would pay plaintiff indemnity for the 
number of consecutive days, commencing with the 29th day 
of disability at the rate of $45 per week but not to exceed 52 
weeks; that subsequent to the issuance of the certificate, by 
reason of sickness, plaintiff became wholly and continuously 
disabled; that plaintiff filed his proof of loss with defen¬ 
dant; and that thereafter defendant wrongfully cancelled 
said policy and refused to make any further weekly pay¬ 
ments to plaintiff. 

Defendant denies that it wrongfully cancelled the insur¬ 
ance policy, defendant claims that plaintiff had re- 
38 tired from the service of the United States Treasury 
Department, and that in accordance with Condition 
Number Ten of the policy of insurance, said policy was 
automatically terminated. 

Defendant claims that plaintiff was notified by letter 
under date of January 26, 1938 that the policy of insur¬ 
ance would not be renewed after February 2, 1938. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Six letters constituting correspondence between plain¬ 
tiff and defendant, initialed by the Pre-Trial Justice as a 
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group, may be received in evidence without formal proof, 
subject to materiality and relevancy. 

Original policy, initialed by the Pre-Trial Justice, may 
be received in evidence without formal proof. 

A group of receipts, initialed by the Pre-Trial Justice, 
for premiums paid, may be received in evidence without 
formal proof. 

The prospectus, initialed by the Pre-Trial Justice, may 
be received in evidence without formal proof, showing that 
same was published by the purported writer, Herbert G-. 
Kaiser. 

Dated November 29, 1943 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

M. F. O’DONOGHUE, 

Plaintiff. 

N. E. SILL, 

Defendant . 

J. W. ILLIFF: N. E. SILL 

• ••**•*•*•• 


/ 
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n. 

PROCEEDINGS. 

39 Filed Jul. 14,1944 

Washington, D. C., 

Thursday, January 6, 1944. 

Following preliminary proceedings in the examination of 
prospective jurors counsel waived their demand for a jury 
trial and agreed to proceed without a jury. 

Mr. O’Donoghue. May it please the Court, I will make 
a brief statement of our case on this certificate. 

Our case is based upon the statement in the first count of 
the complaint. We filed a complaint in three counts based 
upon an action on this accident and health certificate. It 
was a certificate under a group policy. 

Dean Brundage, the decedent, worked at the United 
States Public Health Service. He became totally and per¬ 
manently disabled on July 14,1937. He left the service and 
never returned. 

The three counts are these: The first count is an 

40 action brought for breach of the policy—wrongful 
cancellation. The second was an action brought for 

each vreekly payment, an action on the policy, based on the 
policy, for each weekly installment of forty-five dollars as it 
became due. 

The second and third counts on a motion to dismiss were 
stricken. The motion was granted because there was a one- 
year statute of limitations incorporated in the policy itself, 
that any action must be brought within one year from the 
denial of liability. 

Now, the facts will show this: Our measure of indemnity 
is the fact that the policy provided that if you were totally 
and permanently disabled within the meaning of the policy, 
they would pay you for a period of fifty-two weeks forty- 
five dollars a week. That was the measure of the indemnity. 

Now, Mr. Brundage took out this certificate in 1933. 
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The Court.' Where did he take it out? 

Mr. O’Donoghue. Here in Washington. He worked for 
the United States Public Health Service. 

It was a group policy issued and covering various govern¬ 
ment departments. It was issued by this National Casualty 
Company. The policy was an accident and health policyy 
good for a period of three months. Then at the option of 
the insurance company it could be renewed. 

It was renewed every three months up until some time 
in 1939. Brundage became sick on July 14, 1937, and he 
left the U. S. Public Health Service and never returned. 

Beginning on about September 15, after he was ill for a 
period of 29 days, he filed his proof of claim with the in¬ 
surance company. Then he filed an intermediate health 
certificate from a physician showing that he was totally and 
permanently sick within the meaning of the policy. 

The company paid him four weeks disability payments, 
that he was totally and permanently disabled. 

41 Thereafter, after that payment was made, they 
asked for additional medical history, which he gave 
them. At that time he was in a hospital at Ann Arbor, 
Michigan. 

Then, in February of 1938, they sent Brundage a letter 
telling him that they would not recognize his claim because 
of some statements that were false that he made in his ap¬ 
plication ; and no payments were further made. 

Brundage never returned to work. He died in January 
of 1942. 

We bring this action on the ground that it was a wrongful 
cancellation by the company after he was totally and per¬ 
manently disabled. - 

Mrs. Brundage is the administratrix. I will ask her to 
take the stand. 

The Court. Let me hear from the defendant. 

Mr. Sill. Your Honor will observe that the first count in 
the complaint as it now stands, and the only count remain¬ 
ing, alleges that the defendant wrongfully canceled the 
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policy on February 23, 1938. In Mr. O’Donoghue’s state¬ 
ment he says that the plaintiff left the government service 
in 1937. 

With the original complaint there was filed a photostatic 
copy of the policy which is sued on here and which is a 
part of the record. Your Honor will observe from that 
policy that there is a provision that if Mr. Brundage left 
the government service, that automatically terminated the 
coverage under the policy. 

Hence, there being nothing else shown in the case except 
the allegation that the company cancelled the policy on 
February, 23, 1938, it is meaningless, because as a matter 
of fact— 

The Court. Is it your contention that if he became per¬ 
manently disabled while the policy was still in force, he had 
to remain in the government service under the policy? 

Mr. Sill. No. That is not my contention. 

My contention is this: that on motions to strike on three 
different occasions in this case three different judges 
42 have held the action could not cover the count of in¬ 
demnity benefits under the policy, because of the one- 
year limitation in the policy. That has been stricken. That 
much of the action is out of the case. The only claim that 
they have is the one asserted in this first count, and that is 
wrongful cancellation of the policy. 

Now, it is one thing to maintain an action for wrongful 
cancellation of a policiy and another to maintain an action 
for benefits due thereunder. That is our case. 

Our position is that, inasmuch as this Court has already 
held that no action on the policy can be maintained on 
counts 2 and 3, there only remaining action is for wrongful 
cancellation and then whatever measure of damages might 
flow from that wrongful cancellation. 

In this first count they allege that the wrongful cancel¬ 
lation occured on February 23, 1938. That would not be 
controlling, even if it were true, even if the company had 
cancelled as of that date, for the very reason that the policy 
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by its terms automatically terminated on the date that Mr. 
Brundage left the government service. In addition to which 
the claim which was originally asserted in the complaint 
was for an illness which occurred first in 1937. 

So there is no question of wrongful cancellation here. 
In other words, if they had a cause of action, it was 
grounded on the illness which occurred in 1937 and has 
nothing to do with any subsequent action by the company. 

We are not defending on the ground that at the time in 
1937, had this action been brought within the time limited 
in the policy, they could then proceed in this court to prove 
that they were entitled to recover for the benefits which 
flowed to them by reason of the policy. 

The Court. Which facts are in dispute? 

Mr. 0 ’Donoghue. Frankly, there is no dispute as to 
43 the facts at all. We have got the certificate. We 
have got his representations. We have got his 
medical history. 

I am willing to waive the privilege that exists. He can 
go into the hospital records. We will take them and sub¬ 
mit them. There is no dispute.— 

The Court. I am inclined to think the case is barred by 
the limitation. 

Mr. 0’Donoghue. Your Honor, another trial judge has 
ruled that there is a distinction in the authorities between 
a suit on a policy and a wrongful cancellation. For in¬ 
stance, Judge Pine ruled that at the time they filed a mo¬ 
tion to dismiss. 

The Court. Did he file a memorandum on it? 

Mr. 0’Donoghue. Yes. We have a memorandum that we 
submitted. 

The Court. May I see it? 

Mr. 0’Donoghue. The cases make this distinction: If 
I sue on the policy asking for the forty-five dollars a week, 
that is a suit on the policy. I come within the provisions of 
the policy, and I must go by the statute of limitations. 

The Court. Even if the policy was not cancelled, there 
would be no action on the policy? 
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Mr. O’Donoghue. Yes. If they cancelled the policy, still 
I have a total and permanent disability in effect. I have 
a right then to sue for wrongful cancellation. My measure 
of damages is the value of the policy, the present value of 
my policy. 

For instance, when the policy itself provided that any 
cancellation would not bar any claim that would arise under 
the policy while it was in force and effect. He became 
totally and permanently disabled after paying them. Then 
some six months later they terminated. He proceeded with 
' an action for breach of the policy and he recovered. That 
is the Capital City case in 55 Appeals, which states “the 
markets value.’’ 

44 Here is another point, your Honor, which comes 
up— 

The Court. I wanted to know if Judge Pine filed a 
memorandum. 

Mr. O’Donoghue. He didn’t file a memoranda. He over¬ 
ruled an order that we filed. A memoranda was filed. That 
question was submitted. He didn’t file a memorandum 
opinion. He overruled the demurrer as to the second count 
and third count and held it good as to the first, under those 
authorities that I submitted to him. 

Your Honor, here are part of the authorities that I sub¬ 
mitted to him at that time. 

The Court. I think I have them here. 

Mr. O’Donoghue. Here is a statement of Cooley’s as to 
the distinction between the two types of action. 

Mr. Sill. Is that your memorandum of copy of which 
you mailed to me on the second day of April, 1941 ? 

Mr. O’Donoghue. Yes. 

We argued this question, this very point, before Judge 
Pine, and he ruled that the first count was good and the 
second and third were void by that specific provision. 

The Court. I don’t believe I have that memorandum. Do 
you have a copy of it? 

Mr. O’Donoghue. Yes. Here is one, your Honor (hand¬ 
ing a paper to the Court). 
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The Court. Judge Pine has ruled upon it. I will follow 
his ruling. 

Mr. 0 ’Donoghue. All right, your Honor. 

I might state this, your Honor: 1 have an additional 
ground that at the time I didn’t present to Judge Pine, that 
I found later in research. 

In February, 1935, our Code was amended covering 
standard provisions that must be inserted in accident and 
health policies. They state now that you must insert 
45 that the action must be brought within two years. It 
can’t be limited to one year. They can’t put in that • 
provision. 

Now, each renewal of this policy constituted a new con¬ 
tract. Each renewal was a new insurance contract. It was 
renewed each quarter. 

So we come within the provisions of this amendment to 
our Code in 1935, namely, that they could not limit the con¬ 
tractual limitation period to one year. They would have 
to follow the standard provision of the Code for,two years. 

I have authorities on the question that each renewal 
makes a new contract of insurance, because the policy pro¬ 
vides here that it shall be renewed at the option of the in¬ 
surer. There was no continuing right of renewal on the 
part of the insured. And we come within this. 

The Court. What section is that? 

Mr. 0’Donoghue. It is title 35, section 712, subsections 
13, 14, and 15, on page 961. 

This action was brought within two years and would come 
within that provision. 

The Court. Does that become part of the contract? 

Mr. 0’Donoghue. I would say so. Each of these is a 
standard provision, inserted in each policy. That is a stat¬ 
utory standard provision that has to be inserted. 

The Court. When was this brought? Within what time? 

Mr. 0’Donoghue. They gave notice of cancellation— 
you have the latest date—February. Here is the letter of 
cancellation. Here is a letter of cancellation dated Febru- 
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ary 29, 1938; and the action, I think, was filed February 7, 
1940. 

Mr. Sill. I would like to make a further statement to the 
Court. 

We are here to defend, as I understand it, your Honor, 
the claim that remains in the case with respect to the 
46 question of wrongful cancellation and that only; and 
I think that the issue should be limited to that. 

In other words, whether or not the Code provision would 
restrict the limitation of time to no less than two years is a 
question as to whether or not the action was timely brought 
on the policy. Here the claim for the disability benefits has 
been decided by this court by two different judges. The 
last time it was acted on was some time in 1942, I believe, 
by Justice Pine, in other words, striking out the two counts, 
leaving only the question of wrongful cancellation. 

So I feel that the issue should be limited to that question 
of whether or not there has been a wrongful cancellation 
of the policy. 

The Court. That is what you are suing on, isn’t it? 

Mr. O’Donoghue. That is right. 

Mr. Sill. If that is in the case, I still say Mr. O’Donoghue 
has not stated a cause of action to the Court, for this rea¬ 
son : All the cases that I have been able to find, all of the 
authorities, say that where there has been a wrongful can¬ 
cellation of an insurance policy, it is the duty of the insured 
to give notice to the company of his acceptance of that act 
of cancellation. 

The Court. Hasn’t that question been passed on? 

Mr. Sill. No, your Honor. It has not. 

The Court. Very well. Proceed. 

Mr. Sill. Do I understand that your Honor wishes Mr. 
O’Donoghue to amend his statement? 

The Court. No. I will hear the testimony and rule on it 
all. 

Whereupon Mrs. Mary L. Brundage the plaintiff, was 
produced as a witness in her own behalf, and, having been 
first duly sworn, was examined and testified as follows: 
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Direct Examination 

By Mr. O’Donoghue: 

Q. Your full name is Mrs. Mary L. Brundage? 
47 A. Mary Lees Brundage. 

Q. Your husband was Dean K. Brundage? A. Yes. 

Q. Where was he employed? A. For nineteen years he 
was with the Industrial Health Division of the U. S. Public 
Health Service in their field service, but located most of 
the time in Washington. 

Q. Did there come a time when he left the government 
service, when he left the U. S. Public Health Service? A. 
Because of disability, yes. 

Q. When was that? A. The last day he worked was July 
14, 1937. 

Q. When did your husband die? A. On January first, 
1942. 

Mr. Sill. Pardon me for interrupting. There are sev¬ 
eral witnesses in the courtroom. I wanted to ask if your 
Honor wanted to exclude them. 

The Court. No. I do not. 

Mr. Sill. Do you, Mr. O’Donoghue? 

Mr. O’Donoghue. No. I do not. Do you wish to put a 
rule on them? 

Mr. Sill. No. 

By Mr. O’Donoghue: 

Q. You have been appointed administratrix of his estate? 
A. Yes. 

Q. By what court? A. It is the Arlington County Court. 

Mr. O’Donoghue. You have no objection to this appoint¬ 
ment, have you? Here is one that was marked at the pre¬ 
trial. 

The Court. There is no question raised as to her right to 
be in the case, is there? 

Mr. O’Donoghue. No, your Honor. We have a certified 
copy of her appointment as administratrix. We can pro¬ 
duce it. 
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The Court. Very well. 

48 There is no question raised as to her appointment, 
is there! 

Mr. Sill. No. 

The Court. Then you don’t need to bother about that. 

Mr. O’Donoghue. I have here as Plaintiffs Exhibit No. 1 
a copy of the certificate under the group policy. There is 
no objection to it. It is the policy in question. 

Mr. Sill. No objection. 

(The paper referred to was handed to the Court.) 

Mr. O’Donoghue. May it please the Court, there is no 
objection to the introduction into evidence of these pay¬ 
ments of premium on the policy. Here is the pretrial. 

The Court. All right. 

Under the deposits that were made how long did it re¬ 
main in force? 

Mr. O’Donoghue. It remained in force until about Feb¬ 
ruary second, 1938. He continued to make payments each 
quarter until it expired on February 2, 1938. Your com¬ 
pany wrote him a letter about the middle of January telling 
him— 

Mr. Sill. I don’t think you ought to get into that. The 
cancellation is the only thing before the Court at this 
moment. 

Do I understand that the policy has been accepted and re¬ 
ceived in evidence, your Honor? 

The Court. Yes. Have you seen it? 

Mr. Sill. Yes. I have seen it. I think it should be made 
a part of the record. 

Mr. O’Donoghue. I offered it as Plaintiff’s Exhibit No. 1. 

The Court. It has not been marked. 

(A copy of the policy sued on was received in evidence 
and marked “Plaintiff’s Exhibit No. 1.”) 

Mr. Sill. I think if you offer those receipts and have 
those marked, that would save some time. 
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Mr. 0 ’Donoghue. All right. I now offer as Plaintiff’s 
Exhibit 2 four receipts showing the payment of the pre¬ 
miums on this policy. 

49 The Court. When was the last one? 

Mr. 0’Donoghue. The last one was November 2, 
1937, continuing the policy to February 2, 1938. 

Mr. Sill. I think they ought to be separately marked. 

Mr. 0’Donoghue. Plaintiff’s Exhibit No. 2, which is 
agreed to admitted in evidence without objection, is a pre¬ 
mium receipt dated January 18,1937. 

(The;paper referred to was received in evidence and 
marked ‘‘Plaintiff’s Exhibit No. 2.”) 

Mr. 0’Donoghue. Plaintiff’s Exhibit 3 is a premium re¬ 
ceipt dated April 3, 1937. 

(The paper referred to was received m evidence and 
marked “Plaintiff’s Exhibit No. 3.”) 

Mr. 0’Donoghue. Plaintiff’s Exhibit 4 is a premium re¬ 
ceipt dated July 2, 1937. 

(The paper referred to was received in evidence and 
marked “Plaintiff’s Exhibit No. 4.”) 

Mr. 0’Donoghue. Plaintiff’s Exhibit 5 is a premium re¬ 
ceipt dated November 2,1937. 

(The paper referred to was received in evidence and 
marked “Plaintiff’s Exhibit No. 5.”) 

By Mr. 0’Donoghue: 

Q. Mrs. Brundage, did your husband return to work after 
July 14,1937? A. No. He was unable to. 

Q. Did he receive any hospitalization treatment during 
the month of July, 1937 ? 

Mr. Sill. I object. I don’t think it— 

Mr. 0’Donoghue. I will reframe the question. 
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By Mr. 0 ’Donoghue: 

Q. Did your husband enter any hospital during the month 
of July, 1937? 

Mr. Sill. I object to that question. 

The Court. I will admit it. I don’t know whether 
50 it is relevant or not. A. He was patient in the 

Marine .Hospital in Baltimore, where he had an op¬ 
eration for glaucoma. The operating surgeon was Doctor 
Bryant. 

Mr. Sill. I move that the question and answer be 
stricken, if your Honor please, for the purpose of the 
record. 

The Court. Overruled. 

By Mr. O’Donoghue: 

Q. What was the date of that? A. July, 1937. 

Q. How long did he stay in that hospital? 

Mr. Sill. I want it understood, your Honor, that my ob¬ 
jection goes to any question which has for its purpose the 
establishment of any less under the policy itself. I don’t 
want to clutter the record, but I do want your Honor to 
know— 

The Court. I am admitting it on the question of total 
disability. Isn’t that the purpose? 

Mr. O’Donoghue. Yes, your Honor. 

The Court. That is what I am admitting it on—as show¬ 
ing that. 

By Mr. O’Donoghue: 

Q. How long did he remain in that hospital in Baltimore? 
A. Five weeks, as I remember. 

Q. Did he then return home? A. Yes. 

Q. Did he receive any further hospitalization at any other 
institution after that? A. He was in Ann Arbor Univer¬ 
sity, Michigan University, hospital for six weeks. He went 
there about the 17th of September and was operated on by 
Doctor Max Peet for bilateral symphectomy on September 
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23rd, and returned home. We brought him home by ambu¬ 
lance in November, 1937. 

Mr. Sill. Now, if your Honor please, I would like 
51 to have my position understood. 

The Court. Do you admit total disability? 

Mr. Sill. I don’t admit anything in connection with any 
claim under the policy. 

The Court. That is what I want to know. Do you or 
do you not admit total disability. 

Mr. Sill. I don’t know what the situation is. 

The Court. Then I am going to hear this on that ques¬ 
tion. 

Mr. Sill. I want the record to show— 

The Court. You have already objected, and I told you I 
am admitting it because I think it is competent. 

Mr. Sill. I feel it my duty to explain to the Court my 
, grounds for my objection. 

The Court. Very well. 

Mr. Sill. The grounds for my objection, which I originally 
made and which I am making to any of these questions 
which are tending to establish disability, is that it is not 
within the issue framed and not within the issue in the case. 

The Court. Very well. Proceed. 

By Mr. O’Donoghue: 

Q. After he returned from Ann Arbor, what physician, 
if any, attended him? A. Up to that time Mr. Brundage had 
been eligible for medical care— 

Mr. Sill. I object to that. 

Mr. O’Donoghue. Answer the question. 

A. (continued) —Dr. Kirchner, Dr. Raymond Kirchner. 

Mr. Sill. Do I understand, your Honor, that I need not 
object separately to these questions? 

The Court. Yes. 

By Mr. O’Donoghue: 

Q. Dr. Kirchner remained in attendance up to the date 
of your husband’s death? A. He went to Florida in 
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52 February of 1938, and while there he had other med¬ 
ical attention because of glaucoma, flu, uremia, and 

several other things. But when he returned in 1939, Dr. 
Kirchner again became his attending physician and re¬ 
mained with him until his death in 1942. 

Q. During this period of time was your husband a bed 
patient or was he ambulatory, moving around? A. With 
the exception of a few months he was a bed patient. 

Q. Up until the date of his death? A. Yes. 

Mr. O’Donoghue. No further questions. 

Mr. Sill. Do you have the letters that I called on you to 
produce? 

Mr. O’Donoghue. No. I do not. 

Mr. Sill. Have you one of them? 

Mr. O’Donoghue. No. I do not. 

Mr. Dunn. I have one. 

Mr. O’Donoghue. I will not dispute that you sent those 
letters, Mr. Sill, if you have a copy, or that we received 
them. 

While you are looking for them, Mr. Sill, may I read into 
the record these letters that I have received? 

Mr. Sill. Just a minute. Do you want to reopen your 
examination now? 

Mr. O’Donoghue: No. 

Cross Examination 

By Mr. Sill: 

Q. Mrs. Brundage, during the time that you have testi¬ 
fied to you received certain letters from the agent of the 
company, did you not? A. Yes. 

Q. I show you these two and ask you if you received the 
originals of those (handing two papers to the witness). 
A. Oh, yes. What that is— 

Q. Just whether you received that letter of February 
28, 1938. A. Yes. That must have been— 

53 Q. You received it? A. Yes. 

Q. Did you receive the letter of January 26, 1938? 
A. I don’t remember this, but I expect we have. 


Q. Can you say whether— 

Mr. 0 ’Donoghue. We will admit that we received those 
letters. 

The Witness. I remember that one (indicating). 

Mr. Sill. At this time I want these to be merely marked 
for identification by the reporter. 

(The letter of February 28,1938, referred to, was marked 
“Defendants Exhibit 1 for Identification.’’ The letter of 
January 26, 1938, referred to, was marked “Defendants 
Exhibit 2 for Identification.”) 

Mr. Sill. I think counsel has admitted that these may be 
received if offered. 

Do you wish to see them? 

Mr. 0’Donoghue. Just for a moment. v • 

My statement is that I admitted that we received them; 
that you mailed them and that we received them. 

Mr. Sill. That is all I wanted. 

That is all. 

(Witness excused.) 

Whereupon— Dr. Raymond C. Kirchner was produced 
as a witness on behalf of the plaintiff, and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. 0’Donoghue: 

Q. Your full name is Dr. Raymond J. Kirchner? A. 
Raymond C. Kirchner. 

Q. You are a duly licensed practicing physician here in 
the District of Columbia? A. Yes. 

54 Q. What school are you a graduate of? A. George¬ 
town. 

, Q. Did you treat Mr. Dean Brundage in his lifetime? 

Mr. Sill. I object to that question for the same reason 
as stated to the Court in connection with Mrs. Brundage’s 
testimony. I do not believe that any evidence can be re- 
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ceived under the issue tending to establish disability of any 
kind or seeking to show liability upon the company. 

The Court. You made that objection. I am admitting it. 

Mr. Sill. And that may go as to all of these questions? 

The Court. Yes. That is, all on that question. 

Mr. Sill. All on that question. Yes, your Honor. 

A. Yes, sir. 

Q. When did you first treat Mr. Dean Brundage? A. 

I saw him first on the second of November, 1937. 

Q. What was his physical condition at that time? A. I 
am not any too accurate about this. I haven’t had time 
to refresh my memory on this. This is rather a voluminous 
record. But at that time his blood pressure was 260 over 
160, and he had some evidence of an operation on his left 
eye for, apparently glaucoma. He was paralyzed on his 
right side. Of course, he was bedridden at that time. 

Q. How long did you treat him or attend him as his 
Physician ? A. I treated him, saw him once every few days 
there until the 28th of January, 1938, which was about three 
months, when he went to Florida. Then I saw him again 
in June, 1939, when he came back. 

Q. What was his physical condition as to being totally 
and permanently disabled, as a result of your medical ex¬ 
amination of him during November, 1937 ? A. He was com¬ 
pletely disabled. He was paralyzed on one side. His heart 
condition was such that he couldn’t do anything if he had 
been able to be up and around, because with the paralysis 
he would not have been able to do anything but maybe 
55 just get around the room. 

By the Court: 

Q. Was he able to pursue any gainful occupation? A. 
No, sir. 

Q. Because of his condition? A. Because was not able , 
to. 
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By Dr. O’Donoghue: 

Q. During 1938 and 1939 he still remained totally and per¬ 
manently disabled? A. During the whole year of 1938 and 
the first six months of 1939 he was in Florida. 

Q. When you next saw him what was his physical condi¬ 
tion? A. Well, it was very, very much worse than when 
he had gone away. 

Q. When did he die, Doctor? A. He died on New Year’s 
Day, 1942. 

Q. Were you in constant attendance— A. At the time he 
came back from Florida in June, 1939, until January 1st, 
1942, yes. 

Q. And he could not follow any gainful occupation during 
that time? A. No, sir. 

Mr. O’Donoghue. No further questions. 

Mr. Sill. No questions. 

(Witness excused.) 

Mr. O’Donoghue. May it please the Court, I would like 
to introduce into the record as Plaintiff’s Exhibit No. 6 a 
copy taken from the defendant’s file of the preliminary 
proof of loss that was submitted by Mr. Brundage to the 
company. 

Mr. Sill. I object to it on the ground that it tends to 
establish a claim under the policy and as to which there is 
no issue before the Court. 

The Court. I overrule the objection. 

56 (A copy of the preliminary proof of loss was re¬ 
reived in evidence and marked “Plaintiff’s Exhibit 
No. 6.”) 

The Court. I don’t think it has much to do with the case, 
but possibly it might. I don’t think it "has much to do with 
the question of wrongful cancellation. 

Mr. O’Donoghue. I merely wanted to show, if they will 
agree on it, that we submitted proof of loss, and they ad- 
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rnitted that he was totally and permanently disabled and 
for a period of four w’eeks paid him permanent disability. 

The Court. On that it may be admitted. 

Mr. O’Donoghue. Yes. 

Now I will offer as Plaintiff’s Exhibit No. 7 a letter on 
the stationery of the National Casualty Company, signed 
by J. Stanley Long, dated September 17, 1937, to W. C. 
Butterfield, National Casualty Company, Majestic Build¬ 
ing, Detroit, Michigan, and proof of disability or certificates 
of attending physician, dated September 15. 

Mr. Sill. I object to it for the same reason. I don’t think 
it is within the issues framed, inasmuch as it tends to 
establish a claim under the policy. 

The Court. I will overrule the objection. 

(The paper described above by Mr. O’Donoghue was re¬ 
ceived in evidence and marked “Plaintiff’s Exhibit No. 
7.”) 

Mr. O’Donoghue. As Plaintiff’s Exhibit No. 8 a letter 
dated September 20, 1937, to Long and Curry from W. C. 
Butterfield, the chief adjuster. 

Mr. Sill. I object to it because it tends to establish a 
matter of evidence which is not within the issue framed. 

The Court. Overruled. 

(The letter referred to was received in evidence and 
marked “Plaintiff’s Exhibit No. 8.”) 

Mr. O’Donoghue. As plaintiff’s Exhibit No. 9, issued by 
Long and Curry to the National Casualty Company, 
57 Detroit, Michigan, a statement showing that they had 
paid four weeks total and permanent disability pay¬ 
ments to Mr. Brundage. 

Mr. Sill. I make objection to this that it tends to put 
into evidence in the case matters which are not in issue. 

The Court. Overruled. 

(The paper referred to was received in evidence and 
marked “Plaintiff’s Exhibit No. 9.”) 
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Mr. O’Donoghue. May it please the Court, I would like 
now to offer a letter February 28,1939, by Long and Curry 
to Mr. Brundage. I want its admissibility to be limited 
to the fact that it is notice of the dishonor of his claim 
of total and permanent disability; not to admit the state¬ 
ments contained in it, which, I submit, are hearsay. 

Mr. Sill. Of course, I object to the reception in evidence 
of this document on the ground that it tends to establish 
matters which are not within the issues framed. 

The Court. Very well. Overruled. 

(The paper referred to w T as received in evidence and 
marked “Plaintiff’s Exhibit No. 10.”) 

Mr. O’Donoghue. That is our case, may it please the 
Court. 

Mr. Sill. I move for dismissal, if your Honor please. 
Even assuming that they have offered any evidence which 
tends to establish wrongful cancellation— 

The Court. When was the policy cancelled? 

Mr. Sill. The policy was never cancelled. They haven’t 
offered any evidence tending to show that it was cancelled. 

Mr. O’Donoghue. The last letter I just introduced in evi¬ 
dence is a letter of denial of our claim under the policy. 

Mr. Sill. I know. Under the policy. That is the very 
language that is used in the second and third counts, which 
have been stricken. There has been no evidence offered so 
far of any cancellation by the company. You have offered 
receipts which show that the company continued the policy 
until February 2,1938; but you have not offered any 
58 evidence which tends to establish that as of the 23rd 
day of February, 1938, the company wrongfully 
cancelled the policy. There is nothing in evidence which 
establishes that. 

But even assuming that— 

The Court. Let us determine that question first, because 
that is what the whole case depends on. 

Let me see what the answer says. The answer denies 
any cancellation. 
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Mr. O’Donoghue. Yes. 

The Court. You assert cancellation. 

Mr. O’Donoghue. Yes. 

The Court. But you offered no proof of it. 

Mr. O’Donoghue. Your Honor, I submit that in that let¬ 
ter he denies our claim. They paid four weeks under what 
we call total and permanent disability, and he refuses to 
honor the claim or make any more payments. 

May I have that other— 

The Court. They would not make any more payments 
under the policy. 

Mr. O’Donoghue. I submit that where you deny the claim 
that was asserted at that time, that amounts in law to 
cancellation. 

I have read cases. Under the Keno case in 237 they held 
that denial of payments after they had made payments, 
denial of any further payments was a cancellation of the 
policy. 

We certainly could not recover—May I have the other 
lettei that you sent, in which you terminated and you used 
the word “terminated the policy”? You have another 
letter that you don’t have here. 

The Court. You haven’t offered that. 

Mr. Sill. I object to that. 

The Court. Why? 

Mr. Sill. Unless he wants to reopen his case. 

The Court. I will let him reopen the case. 

59 Mr. O’Donoghue. Yes. Here is a letter that I offer 
as Plaintiff’s Exhibit 11. 

The Court. Let it be marked. 

Mr. O’Donoghue. Here is a letter dated January 26, 
1938, which is prior in time to this one. 

(The letter referred to was received in evidence and 
marked “Plaintiff’s Exhibit No. 11.”) 

The Court. I think this does amount to a cancellation. 

Mr. Sill. That merely refers to renewal. On that I would 
like to be heard. 
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That letter says that they will not be able to continue the 
group policy after February 2, 1938. 

Now, Your Honor will recall that they have offered in 
evidence a receipt for premium which shows that the policy 
was renewed on the second of February, 1938. There isn’t 
any question of cancellation involved, because the premium 
which he paid, which continued until the second of Febru¬ 
ary, 1938, was merely a matter of renewal, and under the 
policy the company had no authority to cancel. They had 
the authority to refuse renewal. 

The Court. Isn’t that a cancellation in effect ? 

Mr. Sill. It isn’t, your Honor, because under the terms 
of the policy the company had a right to refuse to renew, 
and they never had any right under the policy to cancel. 
And this letter doesn’t say anything about cancellation. 
It simply says that the company will not be able to continue 
the policy after the second of February, 1938, which was 
the date to which Mr. Brundage had paid for a renewal 
of his policy. It wasn’t any question of cancellation, be¬ 
cause in the policy the company retained the right to renew. 

The Court. My judgment is that you should proceed with 
your testimony. Then, after the case is over, I can look 
at the authorities and give my judgment. 

Mr. Sill. There is one other point that I would like 
60 to make to your Honor which I think might have 
something to do with our position on this letter. 
That is that it is simply a notification to Mr. Brundage that 
the company would not renew the policy after the expira¬ 
tion of the time to which the policy ran under the renewal; 
and that, if your Honor takes the view that that letter 
constitutes an attempt at a cancellation, then, there is one 
further thing which the plaintiff has failed to show in con¬ 
nection with his claim. 

All of the cases are in agreement with respect to what 
is necessary following a cancellation; that is, that the 
plaintiff must show that he has notified the company that 
he accepts the cancellation and will sue for the cancellation. 
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There is not one iota of testimony in the case to this time 
which shows that they ever at any time following this 
letter accepted the act of cancellation if this is to be con¬ 
strued by the Court to be an act of cancellation. 

Now, I want to call your Honor’s attention to this fact: 
Following the filing of the motion to dismiss each of the 
counts is contained in the declaration or the complaint now 
before the Court, counsel for the plaintiff filed a memo¬ 
randum with the Court in opposition to that motion. Each 
of those authorities which he has relied upon I have 
examined. There is not one of those authorities that 
entitles him to a finding or a judgment in this case. 

He cites Cooley on Evidence— 

The Court. Just a minute. I usually have to examine the 
authorities myself to get any real benefit from them. 

If you have any testimony to put in, do so. Then I will 
take the case over for consideration. 

Mr. Sill. Will your Honor indulge me just a minute? 

The Court. Yes. 

I do not want to sustain the motion and have it overruled 
by the Court of Appeals and have it come back for retrial. 

When I get all the testimony in, I can pass upon the 
61 whole case. If I decide finally that I should sustain 
your motion at this time, then, as I do in a case 
with- a jury, I will overrule the motion for a directed ver¬ 
dict, proceed with the case, and then later sustain that 
motion for a directed verdict. 

Mr. Sill. May I examine the exhibits which have been 
offered in evidence, if your Honor please? 

The Court. Yes. 

Mr. Sill. We feel, your Honor, that the evidence offered 
by the plaintiff is what we would have liked ourselves to 
offer. We simply submit the case. 

The Court . If I overrule the motion, you have no fur¬ 
ther testimony to offer? 

Mr. Sill. I believe that is right. Will your Honor in¬ 
dulge me just one moment? 
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The Court. Yes. 

Mr. Sill. "We will stand on that motion, if your Honor 
please. 

The Court. Very well. 

Mr. Sill. Do I understand that your Honor wants some 
authorities ? 

The Court. Yes. 

I take it, then, that there is no further testimony to be 
offered? 

Mr. Sill. No. 

Mr. O’Donoghue. No. 

I just have one additional letter, written by Mr. Brun- 
dage in his own handwriting to the company after this last 
letter of January 28th. 

Mr. Sill. I certainly object to peice-meal trying of the 
case. He reopened once. 

The Court. I think I will have to refuse that. 

Mr. 0’Donoghue. Very well. 

The Court. Are there any authorities in addition to 
these cited? 

Mr. Sill. The briefs go back a long way. I don’t 
62 know whether they are all in the record before the 
Court. But there was a motion filed back to the origi¬ 
nal complaint, and in filing that there was points and au¬ 
thorities. Then there were points and authorities filed in 
connection with the motion to dismiss the amended com- 
plaint. There were points and authorities filed in connec¬ 
tion with the motion to dismiss the second amended com¬ 
plaint. If they are in the record, they should contain ample 
authority for the Court to pass on. 

I take it that this memorandum that Mr. O’Donoghue 
speaks of is the one that he sent to me with his points and 
authorities as of April 2nd, 1941. I take it that that is in 
the file. 

The Court. I don’t know. 

Mr. O’Donoghue. I gave you a copy of. it separately, 
your Honor. 
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Mr. Sill. Those are the authorities which Mr. O’Donoghue 
relied on at the time that the matter was heard by Justice 
Pine. 

The Court. I have the original. I didn’t find it. It was 
not marked ‘‘Filed.” 

Mr. Sill. I would like to add this: I don’t know—It some¬ 
times happens that these briefs do not get into the file. 

The Court. That is true. 

Mr. Sill. By reason of that I would like to re-examine 
my record and give the Court a short notation as to the 
dates of these briefs, if I might, so that, if your Honor would 
find that one is not in the record, then I cquld furnish it 
to the Court. 

The Court. Very well. 

I will examine the briefs and then give counsel an op¬ 
portunity to argue the case, because, frankly, when a case 
is submitted, unless I examine the authorities myself, I 
don’t get much benefit from them. 

Mr. O’Donoghue. I see the point that your Honor raised, 
and I would like to spend some time in the library going 
back over these authorities. 

The Court. If you want to file additional briefs, you may 
do so. If Mr. Sill wants to do it, he may. 

63 Mr. Sill. Yes. I would like to have an opportunity 
to do so. 

The Court. All the testimony that I have admitted sub¬ 
ject to objection I may later strike when I read the points 
and argument. 

Mr. Sill. Yes. I merely wanted the record to show that 
I was attempting to keep the matter within the issues 
framed. 

The Court. Yes. 

Mr. Sill. Would your Honor like a transcript of the rec¬ 
ord? I can furnish one to you. 

The Court. No. The record consists of little other than 
these exhibits. 

Mr. O’Donoghue. Yes. 

(Thereupon, at 2:50 o’clock p.m. the trial was concluded.) 


National (Eaoualtg QIxmtpattg 

Irtrott. flidfijiB 

(Hereinafter Called the Company) 

/» twmmdmtim at the p a yme n t at the premium aa stated in the sppacatioe. copy of which la en dorse d 
hereon, aad subject to the conditions and provisions contained in the Master Policy issued to the UNITED 
STATES TREASURY DEPARTMENT BENEFICIAL ASSOCIATION at which this certificate is a part, 
does hereby insure subject to the following dassificationa: 

GROUP A' 

Cotieiets of all rrhployeas engaged in executive and clerical duties. 

GROUP B 

Cmaists of mil wplnysw engaged in the following work: 

P r inte rs Passenger Elevator Operators 

Engravers Janitors 

Linotype Operat o rs Chauffeurs (Passenger Car only) 

Booksuden All corr espon di n g occupations similarly classified by 

S cie n tists - the Company's manual of classifications, 

Mechanics of aU grades 


ified by 


Consists of aU c 
Aeronautics (except 
Laborers 


Truck Drivers 


GROUP C 

mm engaged in the following work: 

and txssel duties) Coal Pawn 

Freight Elevator Operators 

An correspo n di n g occupations similarly classified by 
the Company’s manual of rlasnfira turns 


i employee of the UNITED STATES 


TREASURY DEPARTMENT from 12 o'clock noon. Standard Tune, of < 


, 193 _ 2 _ until 12 o'clock noon. Standard Time, at the_ 2nd _ 

, 1W a , aad for such further time as may be stated in the renewal receipts. 


THE This certificate insures against—(1) lorn or disability resulting directly and exclusively of an 
INSURING ocher cauars from accidental bodily injury sustained during the term of this certificate (suicide, 
CLAUSE sane or insane, not induded), said bodily injury being hereinafter referred to as "such injury",— 
(2) disability resulting from sickness during the term of this certificate, hereinafter referred to 
as "such sickness",—(3) accidental death and dismemberment as follows: 

Part L ACCIDENT INDEMNITY 

If "each injury" shall wholly aad continuously disable and prevent the insured from performing any and 
every duty p—to hia or her occ u pa t io n ana shall require the regular a tt enda n ce of a legally qualified 
physician or surgeon, the Company will pay indemnity for tae number of consecutive days commencing with 

the 29tlrfay of disability at the rate per week stipulated in the insured's appli cat io n herefor, but not to exceed 
fifty-two (32) consecutive weeks. 


Part IL SICKNESS INDEMNITY 

If "such sickness" shall wholly aad continuously disable and prevent the insured from performing any aad 
ev er y duty pertaining to his or her occupation ana shall require the regular attendance of a legally qualified 
physician or s ur geo n , the Company will pay indemnity for the number of consecutive days commencing with 

the 29^1) rta^of disability a tjtha ra te per w e ak stipulated in the insured's applica t io n herefor. but eot to ex- 













Partin. 


ACCIDENTAL DEATH AND DISMEMBERMENT 


pertaining to hia or her occupatio n and dui 
pandas tty and exclusively of any other cause in any one of the following specific losses or within ooe hundred 
and twenty days from the date of “such injury" i r respective of total disability result in like manner in aay one 
of such specific losses, the Company will pay the sum set opposite such loss and in addition the weekly accident 
indemnity as provided in the insured's certificate to the date of death, dismemberment or loss of sight. 


indemnity as provided in the insured's < 


t to the date of death, dismemberment or loss of sight. 


FOR LOSS OF 

Life.The Principal Sum 

Both Hands by severance at or above the wrist joints. .The Principal Sum ' 

Both Feet by severance at or above the ankle joints.The Principal Sum 

One Hand and One Foot by severance at or above the wrist or ankle joints-The Principal Sum 

Entire Sight of Both Eyes, if irrecoverably lost.The Principal Sum 

Entire Sight of One Eye, if irrecoverably lost.One-half The Principal Sum 

Either Rand by severance at or above the wrist joint.One-half The Principal Sum 

Either Foot by severance at or above the ankle joint.One-half The Principal Sum 

The Principal Sum under this certificate is the smount stipulated in the insured's application herefor. 

FartIV FIRST AID PROVISION 

Under this section no first aid is granted if weekly indemnity for any total, disability is paid. 

If the insured shall suffer any injury sustained directly and exclusively of all other causes through external, 
violent and accidental means which is not covered by weekly indemnity or specific loss in any of the provisions of 
this policy, but which shall within five days immediately following the date of injury, require treatment by a legally 
qualified physician or surgeon, the Company will reimburse the insured in an amount not exceeding (3.00 per 
visit with a Limit of three visits during the first week following date of accident and two visits per week thereafter, 
provided that notice of claim shall be given the Company within twenty days after date of injury and that the 
physician's or surgeon's it em is ed and receipted bill shall be filed with the Company within ninety days after the 
accident, but suen reimbursement shall be limited to the amount named as weekly indemnity in the insured's 
certificate. 

Part V HOSPITAL INDEMNITY, NURSE AND OPERATION FEE 

If.the insured shall suffer bodily injury or disease srhich shall require the insured to be confined in a hospital, 
or be necessarily attended by a graduate nurse, or require a surgical operation within 90 days from commencement 
of disability, the Company will pay, in addition to any other indemnity to which the insured may be entitled, the 
amount expended by the insured not to exceed fifty dollar* (($0.00) for any or all combined. 

Part VI IDENTIFICATION AND REGISTRATION 

If any accidental injury or si ckne es cov et ed by this policy shall cause the insured to be physically unable to 
communicate with relatives or friends, the Company will upon receipt of a telegram or other message giving 
particulars su fficien t to identify the insured, immed iately transmit to the relatives or friends of the insured any 
information reflecting him, and defray all expenses necessary to put the insured in communication with and in 
the cere of relatives or friends, not e x c e e din g a sum of One Hundred Dollars ((100X0). 

Part VII AVIATION BENEFITS 

The Company will pay indemnity provided in the policy for any loss specified herein, caused while the insured 
is riding aa a psss tngtr m a l i c e n s e d airplane or a licensed dirigible airship provided by an incorporated passenger 
carrier, and only while operated by a licensed pilot, upon a regular passenger route between definitely established 
airports. 

The Company trill not pay indemnity for any injuries sustained in any military or naval airplane or dirigible, 
or in any form of aviation travel or haxard not hereinbefore specifi e d, nor shall it cover injuries sustained by any 
person while acting aa a pilot or m a rh a nic of an airplane or dirigible, except in group "C”, which maximum in¬ 
demnity is twenty-five dollars ((25.00) per week—no Principal Sum allowed. 

Part Vm ARBITRATION 

la event that a disagreement arises b et w een the insured and the Company over the validity of any claim 
or the amount of the Company's liability, either the insured or the Company may request the appointment of 
a Board of Arbitration to consist of ooe member selected by the UNITEDSTATESTREASURY DEPART. 
ME NT BENEFICIAL ASSOCIATION, ooe m e mb er to be selected by the National Casualty Company, and 
the third member to be selected by those two. Each to stand the expense of hia selected member and each to share 
equally the expense of the third member selected by the other two. The finding of any such Board of Arbitration 
shall be final and binding upon both parties. 

Part DC CANCELLATION _ 

This policy shall continue in full forte and-cffect until terminated by the Company or by the UNITED 
STATES TREASURY DEPARTMENT BENEFICIAL ASSOCIATION by written notice from cither to the 
other, sudi canc el lation to take effect sixty (60) days after the date of such notice of cancellation except aa to 
certificates which may be outstanding for a period expiring beyond the date when such notice of cancellation be* 
comes effective. As to inch certificates, the policy shall remain in force until the expiration of each certificate. 




















After notice of cancellation of thia policy, the Company will not accept any new riska or renew any outstand- 
in ft certificates. Any certificate issued hereunder is subject to renewal only at the option of the Company. Can¬ 
cellation of this policy by either party shall be without prejudice as to any claim originating; prior thereto. 


CONDITIONS AND PROVISIONS 
This Policy is issued subject to the following conditions: 

(1) The occurrence of any loss for which indemnity is payable under the terms of Part III shall at once 
terminate the Insurance effected by this policy and not more than one of the specific indemnities provided in that 
paragraph will be paid under any circumstances. 

(2) No claim hereunder shall be valid unless within fifteen (IS) days of the beginning of disability written 
notice with full particulars and full name and address of the insured is given to the Company of any accident 
and injury or illness for which claim is made, nor unless thereafter affirmative proof is given to the Company at 
its Home Office in Detroit, Michigan, or to the authorized representative of the Company at Washington, D. C. 
within three (3) months after the termination of the period for which the Company is liable. Failure to give notice 
witbin the time provided in this policy shall not invalidate any claim if it shall be shown not to have been reason¬ 
ably possible to give such notice and that notice was given as soon as was reasonably possible. No legal p r oceedings 
for recovery hereunder shall be brought within three (3) months after receipt of proof by the Company as afore¬ 
said, nor at all unless begun within one (1) year from the date when the cause of action shall accrue, which is 
agreed to be the date of termination of the period of disability from injury or illness for which the Company is 
liable. 

(3) The insurance under Part I and Part III shall not cover accident, injury or disability caused directly 
or indirectly by any of the following, to-wit:—war or any act of war; nor cover injuries intentionally self-inflicted 
by the insured. No indemnity will be paid for specific losses while engaged in any occupation or employment listed 
under Croup C. 

(4) The insurance under Part II shall not cover venereal disease: nor due wholly or in part to disease or 
derangement of the generative organs; nor disease or disability unless sustained in the Continental United States 
of America or Canada; nor shall it cover disability unless the disease is contracted and the disability begins after 
the issuance to the insured of his certificate. No payment shall be made for disability resulting from any di se as e 
for which the insured is not regularly treated by a physician. 

(5) Indemnity will not be paid for injury and illness concurrently. 

(6) Any medical advisor of the Company shall be allowed to examine the person or body of each insured in 
respect to any alleged injury or disability. 

(7) This insurance shall not cover any insured for an amount which together with indemnity payable under 

other contracts of insurance for the same disability is greater than eighty per cent of the insured's monthly income 
from his or her usual occupation or employment and this Company shall not be liable for more than its pro rata 
share of such indemnity up to but not exceeding eighty per cent of such income. This provision, however, shall 
not apply to any indemnity resulting from double benefit clauses under such other policy. . 

(8) If the insured is injured or contracts sickness after having changed his or her occupation to a group that 
is classified as more hazardous than that stated in his application the Company will pay only such portion of the 
indemnities provided in his or her certificate as the premium paid would have purchased at the rate but within the 
limits so fixed for such more hazardous group. 

(9) The insurance under this policy is available only to employees of the UNITKD STATKS TREASURY 
DEPARTMENT and its affiliated Departments, Bureaus and Commissions under sixty-five (65) years of age, 
and it is agreed that in any event of any insured leaving or being dismissed from the service of the United States 
Government, the insurance of such insured will immediately terminate and the Company will return the 
unearned portion of the premium to the insured upon the surrender of the insured's certificate. 

(10) Retirement from service shall terminate insurance hereunder and such termination shall be without 
prejudice to any claim originating prior thereto. 

(11) Members who make application to the Company for insurance hereunder shall be insured as of the 
date such application is accepted by an officer of the Company. The Company reserves the right to require evidence 
of insurability (without expense to the Company) of any member making application for protection under this' 
policy. If such evidence is satisfactory to the Company, said members shall be insured from the date such evidence 
is received by the Company. 

IN WITNESS WHEREOF the National Casualty Company of Detroit, Michigan, caused this certificate 
to be signed by the President and Secretary and countersigned by its Policy Writer in the City of Detroit, Michi- 
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COPY OF APPLICATION FOR GROUP JtfSURANCE 


'TTThereby apply to the nJWONAL CASUALTY COMPANY of D^rit, Michigan, for Certificate of 
Insurance under the UNITED STATES TREASURY DEPARTMENT BENEFICIAL ASSOCIATION 
GROUP POLICY. 



.7. W&a«2a*t& Health Inauranoa bar* you In thia Company?. 

What Accident or Haalth Ineunaoo have you In otfcar ooopaniaa 
Hava you made any applic ati on tor Ufa, haalth or an|rtt iiinira 
action thereon? 


ay t—3ona 

too of any kind upon which you hava not baaa 

00 . r-r-.l'C _ 



Dean lennedy BrunaaK* 
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CLAIMANT’S w 

PRELIMINARY NOTICE OF SICKNESS 




Thu Doric* i 


Dated at- 


: bo ddltmd to cho National Caeualty Co.. Detroit, Mich., within tbo 
prcrrKUd In tho policy (or notlcr of disability. 

h. _S^!L. __- —.... _3-. 21_ 

'OotrTm • UMk 


tlma limit 


2 Policy number <4. t».y f ..sEfeLl-—Date of Policy-J^T. 2. ; /fii- _ 

3 <v».p.ru, -hJ Ctrl +* _____ 

4 Describe duties o( occups ti oc o fimmmt jiayiA A*j 

3 .Employar** nemo in ____-. 

6 Addrses of em ployer- ' O— C- . _^ 

7 State day and hoar yon quit work after feat ey mpt o m e appeared jiw^ 

5 What part of your duties can yoa not attend to?__id™. 


S What part of your duties can yoa not attend to?—£££l 

• What part of your duties can yon attend to?_ 

lV Describe'the first ■r i* 1 * 1 * “~ l -*-H 


5&~. C- . 


11 On what date did they appear?_ 

12 M i in f tbt *^ i > ^ 

13 How loot aioce yoa bad it Won?- 


<3*m 




14 Are yoa strictly con fi ned indoc 

15 Art yoa confined to yoar bed?. 
10 Nam* of your rtiyeirieii ?n' 


18 What is yoar monthly ineoan or wafes?.u2iIb2uiL 
10 Give dates of last three premium payments 

20 To whom did you r»y > 

21 Art you Io n w ad in any other aide or accident benef 

£ If you are, pans thorn_ —? . 

31 Data yoa first callad the A-*— tt 

24 Where did ha ymi ?. 

28 What nombsr of days’ indemnity still you accept it 


companies or orders?,.. LtPI _ 

— For bow moch monthly b en e fits ?- 


*-.a±7 


still you accept in full s ett l em e nt of this dnim?. 


ind that if the conditions of my policy and application have not been fully complied with I am not entitled 

gp*«» 1 _. 

■ "A. yf~. _new .CLu-Rj ~i _State_ V^jLBLJtsr-^G-s _ 


It ia Im p o r t an t for you co r*nd this notice to the Company’s office at once. 






/-A* 





PHYSICIAN’S 

PRELIMINARY REPORT OF SICKNESS 

taM Be Particular to Give Data*. flBMlHhwta. 


1 Nunc of claimant.. ArVlcd 

2 Wen you personally acquaint! 

S Whet ic hie occupation?_ ^ 

4 When did the sicknms becia?- 

5 Name of sichnem. or d i nocc— 

6 Describe the symptoms ^*<1 ■ 


A AT. 

afore that slrimem?- 


Oayaf Mauk 


S Whan did yon bet attend claimant for thin d rlna n ? J n/y < f ? ■>? f - 

2 U claimant strictly confined to honee or'hocpital in con s eq a arno s of thin ei rkne ss ? — 

10 la claimant confined to hie bed in o oasqqi ienra of this ei clrw ?_ J 

11 When did yon first attend claimant at hie honee or h osp it al ? /tit 

12 Has claimant ever had.this disease befont ^w£ i &/yr Air.r ^ 0 a When?- 

U Can claimant attend to ainy part of hie usual bn sl na m or o ccu pa ti on ? . 

14 If not totally di es b i rd , state *Whiit part of has duties ha can attend t o- . •" . - 

10 Where did yon first attend claimant for this aid~- > /& m&S. 

10 Where did you subsequently attend?— if AtaSSA* , ~ . 

Hoar many visits did yon make to hie house or h ospi t al ? — ■-Give dates of 


22 Is claimant's p resent disability due entirely to this si c kness ? 

22 t- *!-«■ » *"*elt y ‘Ibtllal mt ri.1. H«»> tf 

24 In yoor opinion,- boar lone (ram hathaning of Sarknees earSl claimant be totally 

25 Have yon r epented or win yon r eport this nrlmess to any octara company or i 
















WASHINGTON. D. C. 


September 17, 1937 


Mr. V. C. Butterfield 
national Casualty Co. 

Majestlo Building 
Detroit, Michigan 

Re: Dean K. Brundage 
Policy 5139 C.1S0 

Dear Mr. Butterfield: 

Ve are Inclosing herewith Inter* 
mediate claim blank whloh we have received from the 
above aentloned assured. Kindly advise the authori¬ 
zation of payment of monthly Indemnity due the assured 



Very truly yours, 
LONG & CURR Y 









INTERMEDIATE SICKN ESS R E R T 
NATIONAL CASUALTY COMPANY 

DETROIT. MICHIGAN 

. CERTIFICATE OF ATTENDING PHYSICIAN 





Patient's name and address N * m * Dean Brundage Address 2 7<)3 ^Ith. St. 

_ Ari lnr t on, Va. 

History and diagnosis of this illness. 

On tba morning of July 14,1937 patient waked with a aavera pain In the 
left aye. 

Complications, il any ? 

Apparently a thrombosis of veins posterior to eyeball. 

Present condition o( patient. 

Improved, but eye remains definitely Inflamed. 


t. When in your opinion was sick¬ 
ness contracted or began? 


July 14, 1937. 


2. Is this a primary condition? 

Is it acute, chronic or recurrent? 


Yes. Acute. 


3 * Yes * P**lent a hypertension, essential. 


ereal disease? 


Give details of any history of 
physical impairments which may 
have contributed to lengthen 
period of disability. 

If disease necessitated surgical 
operation, give date and describe 
fully. 


Give date of first and last con- 
sultation or treatment? 


: Patient has bear, under treatment for hypertension 
i at this office for over two years. Just whether or 
j not this is associated with bis eye condition Is 
i undetermi ned. _ 

| On July 17,’T937 patient was operated' at the VIS’. 

I Marine Hospital, Baltimore, .’Id. The nature of the 
j operation was a trephine operet1-n to reduce the 
J tension In the glrwcomatous eye... 


First date. 


7 . How many times did you see Seven 
claimant for this illness? 


July 14, 1937 


Last date 


ia* Sept.II, 1937 


R I. amti+nt mnrinMi in tkAuw? P re8ent patient Is being advised to r.:mein in 

*■ h 01d „ 71' d *“ bou **' hduse as much os possible. He Is being allowed’to 

_ . _report to my off ice for treatment. _ _ 

Senabove'answer. " ~ " ~ '*•*' 'T' 

p. When will patient be able to be 
out of house or hospital? . 


to. Prognosis. 


Very guarded. 


t. - 13, 1937. 


Graduate of. 


yltr Medical School 

MoJtcal School 


U8BH3 Dispensary Thyme** 

Q14 ■ B Q. . 3Ld g w- y L2Ste, s n4 Poin t y j 

A<:<Jrw» in t«U. 






















September 20, 1937 


Long A Curry 
221 Barr Building 
Washington, D.C. 

Rex Dean K. Brundage 
Policy #5139-150 

Gentlemenx 

The report received in eonneotion 
with this assured's olaia discloses that the 
assured has been under treatment for hypertension 
for over two years. 

Inasauoh as the policy was Issued 
approximately four years ago and there is no 
evidence of an impairment prior to two years, you 
■ay make monthly payments to this assured. 

Yours very truly. 


WCB+APU 


CHIEF ADJUSTER 







Claim Department 
National Casualty Company 
Detroit, Michigan 


3, 




*• * V y 

<t : - y 

- -fe r . 


Date 27 _ 19 

Gentlemen: 

Re:-Dean K, Brandsgo-- 

POLICY NO. SI59 C.150 _ 

Wo have this date issued draft No. B205104 in 

the amount of 8 i wn rtn p ayment to the order of the above 
assured. 



ACCIDENT 

TOTAL_0_I. 


PARTIAL 

0_ 

8 

SICKNESS 



r.DMi?TNRn 4 weeks ind^j 

345.weeks 180.00 

NOT CONFINED 

0 

8 

ACCUMULATIONS 



HOSPITAL DAYS_ 

0_ 

8 

KPROTAL 

0 

% - 




TOTAL $ 180.00 


PROOF ATTACHED 






SSI BARR BU'IOINB 
BIO • IT»- RTRKKT, N. W. 


February 28, 1938 


Mr. Dean K. Brundage 
Cottage ”£11 Roe" 
Bradenton Beach 
Cortez, Florida 

Dear Mr. Brundage: 


Pre-Trial 

Exhibit 

. f^LT 


— — JUCf.SU 


Upon investigation we find that 
you received medical attention at the U. S. Public 
Health Service in Cherrydale, Virginia. In 1930 
you received medical attention for eplaoleritis of 
left eye, Vincent's Angina, and Otitis Externa of 
ear. In 1931 you had physio-therapy treatments for 
run-down condition, and in 1932 you were again treated 
for an eye infection. 

We also note that the Massachusetts 
Mutual Life Insurance Company declined your application 
in Ottober of„1933. You then applied for our Croup Health 
and Accident Insurance in this Company on October 30th, 
1933. 


It is evident that you did not disclose 
these very important facts regarding your past pedicel 
treatment in your application for this insurance, and had 
you done so the Company would not have issued a certificate, 
therefore, it will be impossible for the Company to give 
this claim any further consideration. 


Very truly yours, 



JSL:AC 









♦ 


tfr. Dean K. Brundage 
2701 N. 24th Street 
Arlington,Virginia 

Dear Ur. Brundage: 

Ve wish to inform you that the 
Borne Offioe has advised us that they will not be 
able to continue your Group Health and Aooident 
Policy after February 2nd, 1938, which is the 
ne^t due date. 

Kindly let us have your address 
in Florida, as soon as possible. In order that we 
may correspond with you regarding your pending 
claim. 



Very truly yours, 
LONG & CURRY 


President 


JSL:AC 
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IV. 

ADDITIONAL PAPERS DESIGNATED. 

80 Filed Jun 26 1944 

Findings of Fact 

The Court finds the following facts: 

1. That the defendant, National Casualty Company, a 
body corporate, issued a sick and accident policy to Dean 
Kennedy Brundage on November 2, 1933. 

2. That while the policy was current and in force and ef¬ 
fect the said Dean Kennedy Brundage, in his lifetime did be¬ 
come sick and disabled within the meaning and coverage 
of said policy on July 14,1937. 

3. That the said defendant Insurance Company did ac¬ 
cept notice and proof of loss and disability from the said 
Dean Kennedy Brundage and did acknowledge that the 
said Dean Kennedy Brundage was totally disabled within 
the meaning of the policy and did pay four weeks dis¬ 
ability payments at the rate of FORTY-FIVE DOLLARS 
($45.00) per week on September 27, 1937. 

4. That thereafter the said defendant refused to make 
any more disability payments to the said Dean Kennedy 
Brundage. 

5. That the said defendant company did wrongfully can¬ 
cel and terminate said sick and accident policy by letters 
dated January 26, 1938, and February 28, 1938. 

6. That the said Dean Kennedy Brundage was totally 
disabled within the meaning of the policy from July 14, 
1937 until the date of his death on January 1, 1942. That 
the policy provides for the payment of Fifty-two weeks 
sick indemnities at the rate of FORTY-FIVE DOLLARS 

($45.00) per week. That the said company has paid 

81 four weeks payments and since the insurance com¬ 
pany has wrongfully cancelled and terminated the in¬ 
surance policy the plaintiff is entitled to recover the pres¬ 
ent worth of said policy as of the date of cancellation which 
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the Court finds to be the balance of the forty-eight pay¬ 
ments at the rate of FORTY FIVE DOLLARS ($45.00 per 
week or the sum of TWO THOUSAND, ONE HUNDRED 
AND SIXTY ($2,160.00) DOLLARS. Said judgment not 
to bear interest which absence of interest will be the equiva¬ 
lent of the present worth of the policy. 

7. That the burden of proof was upon the said insurance 
company to prove justification for the cancellation and ter¬ 
mination of the policy upon the grounds stated in the letters 
of January 26,1938, and February 28,1938, and no such evi¬ 
dence was introduced. 

JENNINGS BAILEY, . 
Justice. 

Copy of findings of fact left at office of counsel for de¬ 
fendant, June 18, 1944. 

*••••••••• 

82 Filed June 26 1944 

Conclusions of Law 

1. That the burden of proof was upon the defendant in¬ 
surance company to prove that they were justified in can¬ 
celling the policy on the basis of misrepresentation or con¬ 
cealments of material facts on the part of the insured. 

2. That the said defendant insurance company wrong¬ 
fully cancelled and terminated said insurance by virtue of 
their letters of January 26, 1938, and February 28, 1938. 

3. That the plaintiff is entitled to a judgment in the sum 
of TWO THOUSAND, ONE HUNDRED AND SIXTY 
($2,160,00) DOLLARS, representing the present worth of 
the policy as of the date of cancellation. 

JENNINGS BAILEY, 

Justice. 

• ••••••••• 
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82a Filed Jun 26.1944. 

Judgment 

Upon consideration of the complain: and answer Sire 
herein and after the taking of testimony in open Oocru h is 
by the Court this 26th day of June. 1944. 

ADJUDGED, ORDERED AXD DECREED, that a jocr 
ment in the sum of TWO THOUSAND. OXE HUNDRED 
AXD SIXTY ($2,160.00) DOLLARS, be entered in favor of 
the plaintiff, Mary K. Brundage, administratrix of tbe Es¬ 
tate of Dean Kennedy Brundage, against the said National 
Casualty Company, a body corporate. Said judgment to be 
entered without interest with cost> assessed agaiu>: the de¬ 
fendant corporation. 

(s) JENNINGS BAILEY. 

Justice . 

83 Filed Jul 5 1944 

Notice of Appeal 

Notice is hereby given this 27th day of June. 1944. that 
the National Casualty Company, a corporation, the defen¬ 
dant in this action hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 26th day of June. 
1944, in favor of Mary K. Brundage, plaintiff, against said 
the National Casualty Company, a corporation, the defen¬ 
dant in this action. 

NORMAN SILL, 

Attorney for Defendant, 

The Taft Building, 

1603 K Street, Northwest, 
Washington 6, D. C. 
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Certificate of Service 

The undersigned hereby'certifies that on the 27th day of 
June, 1944, he mailed, postage prepaid, a copy of the fore¬ 
going to the Attorneys for the plaintiff, at their address 
of record. 

NORMAN SILL, 

Attorney for Defendant, 

The Taft Building, 

1603 K Street, Northwest, 
Washington 6, D. C. 









IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8836 


NATIONAL CASUALTY COMPANY, a Corporation, 

Appellant, 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8836. 


NATIONAL CASUALTY COMPANY, a Corporation, 

' * Appellant, 

v. 

MARY K. BRUNDAGE, Aministratrix of Dean Kennedy 

Brundage, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


_ 1 ■■■ 

BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

Inasmuch as the Appellant has omitted certain material 
facts in his statement of the case, we are herewith re-stat¬ 
ing the facts: 

It is worthy of note, at the outset, that the facts are not 
disputed. 
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The appellant introduced no evidence at the trial, but 
stood on a motion to dismiss (App. p. 47). 

Dean Kennedy Brundage was employed by the United 
States Public Health Service. On November 3, 1933, he 
secured a sick and accident certificate of a Group Master 
Policy with the appellant casualty company. This policy 
was current and enforceable up to February 2, 1938. 

On July 14,1937, Brundage became ill due to high blood 
pressure and hyper-tension and never returned to work 
thereafter, and died on January 1,1942. His wife, Mary K. 
Brundage, was appointed Administratrix of his estate. 
(Mary K. Brundage is erroneously termed “ Executrix’’ 
in Appellant’s Brief.) 

Brundage filed notice of his disability and submitted 
proof of loss within the ninety (90) day period. The evi¬ 
dence is conclusive that Brundage was totally and perma¬ 
nently disabled from July 14, 1937 until the date of his 
death, and was unable to follow any gainful occupation. 

The sick and accident policy was a term policy, good for 
a period of three months, and was subject to renewal only 
at the option of the company. (App. 55) 

Brundage continued to renew the policy and his renewal 
was accepted each quarter by the company from the date 
of issuance of the policy up until February 2, 1938. (App. 
p. 58) 

The Company admitted that Brundage was totally and 
permanently disabled (App. Pltf.’s exhibit #8, App. p. 63) 
and thereafter, on September 27, 1943, paid 4 weeks dis¬ 
ability at the rate of $45.00 per week, or the sum of $180.00 
(Pltf’s Exhibit #9, App. p. 64). This $180.00 covered 4 
weeks beginning August 12th. No further payments were 
made and on January 26,1938, the company notified Brun¬ 
dage that they were terminating the policy after February 

2.1938. (Def. Exhibit #2—App. p. 66), and on February 

28.1938, the company notified Brundage by letter that they 
would not thereafter give his claim any further considera¬ 
tion because Brundage did not disclose that he had received 
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medical attention at the U. S. Public Health Service in 
Cherrydale, Virginia. The letter stated (Pltf’s Ex. #10, 
App. p. 65}.. 

“In 1930 you received medical attention for Epis¬ 
cleritis of the left eye, Vincent’s Angina, and Otitis 
Externa of ear. In 1931 you had physio-therapy 
treatments for run down condition, and in 1932 you 
were again treated for an eye infection.* Further, we 
also note that the Massachusetts Mutual Life Insur¬ 
ance Company declined your application in October of 
1933. You then applied for our Group Health and 
Accident Insurance in this company October 30,1933,” 

At the trial the Plaintiff contended that this letter of 
2-28-38 was a wrongful cancellation of the policy (Pltf’s Ex. 
10—p. 65). 

The foregoing list of ailments for which Brundage was 
given treatment are all non-disabling diseases and were 
merely the occasion of visits made by Brundage to the clinic 
at the U. S. Public Health Service on days when he was still 
at his desk. 

The statement in Pltf’s Ex. #10 that the Massachusetts 
Mutual Life Insurance Company declined his application 
for insurance was referred to by Brundage in the applica¬ 
tion attached to his certificate. (Appendix p. 66) 

In answer to question No. 7, in this application, Brun¬ 
dage answered: “Yes, I am applying for One Thousand 
more life insurance.” (App. 66) 

The fact is Brundage never received notice of denial of 
this insurance until the following December, 1933. 

The Court found that the letters of January 26, 1938 
(Pltf’s Ex. #11) and the letter of February 28,1938 (Pltf’s 
Ex. #10) amounted to a wrongful cancellation of the 
policy. 

* (medical terms used in above letter are described below) 

Episcleritis of the left eye-means inflamation at the corner of the eye. 

Vincent’s Angina-is trench mouth. 

Otitis Externa of Ear-means wax in ear. 

Physio-therapy Treatments-were sunlamp treatments given to Brundage. 

Treatment in 1932 was for pink eye. 
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The letter of February 28, 1938, was admitted solely for 
the purpose of showing cancellation. It was not admitted 
as probative evidence of the statements contained in it. 
(App. page 47) 

SUMMARY OF ARGUMENT ON BEHALF OF 

APPELLEE. 

The Appellee maintains that there was a wrongful can¬ 
cellation of the policy by the defendant insurance company 
by virtue of the letters of Jan. 26, 1938 and February 28, 
1938; that Brundage was totally and permanently disabled 
within the meaning of the policy; that the Insurance Com¬ 
pany did not introduce any evidence in the case to contro¬ 
vert the fact that Brundage was totally and permanently 
disabled. Therefore, since the company introduced no evi¬ 
dence to prove the facts and bases of the cancellation of 
the policy alleged in the letter of Feb. 28, 1938, alleging 
the fraudulent concealment of material facts and alleged 
misrepresentations made by Brundage with the intent to 
deceive the Insurance Company, the Court was justified in 
entering a judgment for $2,160.00. 

In its Answer, the defendant Insurance Company did not 
plead the Statute of Limitations nor did it plead the con¬ 
tractual limitation provision in the policy (App. 22 & 23) 
and, since the appellant did not plead the affirmative de¬ 
fense of statutory or contractural limitation, it thereby 
waived such defense. 

In substance, the defendant answered that it did not 
wrongfully cancel the policy and that the company ter¬ 
minated the insurance according to its right under Part 9 
of the policy by refusing to renew it, and that Brundage 
retired from the Government Service and the insurance 
was automatically terminated. 

At the trial of the case the defendant insurance company 
did not move for a dismissal of the proceedings on the basis 
of the Statute of Limitations or of the contractural limita¬ 
tion within the policy (R. pp. 47-50). 
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That the action was filed on Feb. 5, 1940 and in proper 
time. 

The contractual limitation provision in the policy (Con¬ 
dition No. 2) provides that no legal proceedings for recov¬ 
ery could be brought unless begun within one year from the 
date when the cause of action shall accrue, which is agreed 
to be the .date of termination of the period of disability 
from injury or illness for which the company is liable. This 
provision is void and unenforceable by virtue of the Amend¬ 
ment of June 19, 1934, to the District of Columbia Code 
(1940), Title 35, Section 712, Sub-section 14. 

This section of the Code was passed on June 19, 1934, 
and substantially provides that on or after January 1, 
1935, any accident or health policy issued thereafter and 
delivered shall contain certain standard provisions. Among 
the standard provisions that each policy should carry is 
the time limitation set forth in paragraph 14—that no such 
action shall be brought at all unless brought within two 
years from the expiration of the time when proof of loss 
is required by the policy. That under this code provision 
the time for filing an action was Nov. 12,1940. 

The time for filing proof of loss under the policy was 
“three months after the termination of the time for lia¬ 
bility of the company” (App. p. 55). The liability of the 
company attached 29 days after July 14, 1937 (date of the 
onset of Brundage’s illness) or August 12, 1937 (App. p. 
53), and continued for a period of 52 consecutive weeks, or 
up until August 12, 1938. The policy provides that proof 
of loss should be filed within three months after the ter¬ 
mination of the time for which the company is liable. This 
would be Nov. 12,1938, for the time for filing proof of loss, 
and the statutory limitation of Title 35, Section 712, par. 
14 is two years from time for filing proof of loss under the 
policy, or November 12, 1940. Since the action was filed 
on Feb. 5,1940, it was brought within proper time. 

Further, assuming arguendo, that the aforementioned 
statute is not applicable to this policy, and that the policy’s 
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contractural limitation was properly pleaded in the Answer 
as a bar to the action, -we further submit that it could not 
be raised as a bar, because the Insurance Company bad 
cancelled and repudiated the policy, and since there is no 
policy—no contract of insurance, the Insurance Company 
cannot attempt to support a defense based on a provision of 
a contract that they state is not in existence. Therefore, 
the action of wrongful cancellation is not founded “on” 
the policy, but in the act of wrongful cancellation of the 
policy. 

Further, assuming arguendo, that the contractural limi¬ 
tation had been properly pleaded, the Insurance Company 
have admitted liability by paying 4 weeks disability pay¬ 
ments and have thereby waived the contractural provisions 
of the policy. 

Point No. 1. 

Appellant waives bar of Statute of Limitations and con¬ 
tractural limitation of policy by failure to plead same in 
Answer. 

In answering appellant’s Brief we will group points Nos. 
1, 2 and 6 together because they are based on the same 
objection; namely that the case should be dismissed be¬ 
cause it shows on its face that it was barred by the Statute 
of Limitations and contractural limitations of the policy, 
and since all points have a common ground of invalidity, in 
that, the Statute of Limitations and policy limitation pro¬ 
vision was not expressly pleaded as a bar in the answer. 

Point No. 1 in Appellant’s Brief argues that the Motion 
to Dismiss attacked the legal sufficiencies of the Amended 
Complaint and was equivalent to a general demurrer and 
that the Statute of Limitations had run against the claim 
asserted and, therefore, the complaint should be dismissed. 

The answer to this point is: 

(1)—That the Defendant’s Motion to Dismiss the 
Amended Complaint (App. p. 20) did not raise the Statute 
of Limitations but was based upon the ground that the 
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Complaint should be dismissed because of the contractural 
limitation of one year set up in the policy. 

(2)—It is elementary that a Statute of Limitations can 
not be raised by a Motion to Dismiss both at Common Law 
and under the Federal Rules of Civil Procedure, Rule 8(c). 
That Statute of Limitations is an affirmative defense and 
must be raised in the Answer. (Fed. Rule 8(c) Failure to 
plead the Statute of Limitations—the defense is waived 
(Fed. Rule 12(h) 

The appellant in Point 1 further argues that the Motion 
to Dismiss was also made to the Trial Court on the basis 
of the Statute of Limitations after all the evidence was in. 

A careful reading of the record does not justify this 
statement that a motion to dismiss the proceedings was 
made to the Trial Court on the basis of the Statute of Limi¬ 
tations (Record p. 47-50) However, the Statute of Limi¬ 
tations cannot be raised by a Motion to Dismiss the pro¬ 
ceedings but must be made in the Answer (Fed. Rule 8c) 
and you cannot raise the bar of the Statute of Limitations 
by a Motion to Dismiss and directed verdict on the failure 
of the Complaint to state a cause of action ( Franklin v. 
Mortgage <& Security Co .—C. C. A. 9, 50 Fed. 2nd 834). 

Appellant cites two cases in his Brief—( Wright v. Bank¬ 
ers Service Corporation, 39 Fed. Supp. 980 and A. G. 
Reeves Steel Construction Co. v. Elizabeth Weiss, 119 Fed. 
2nd 472,476)—as authority for the right to invoke the Stat¬ 
ute of Limitations even though not pleaded in the Court 
below. 

These cases are not applicable because both of them in¬ 
volved action brought on a statute; the Wright case on the 
Security Exchange Act, and the Reeves Case on the Rev¬ 
enue Act. In these cases the statute created the right and 
further set a time limit when the right should be exercised. 
The Statute created both the right and the remedy and also 
fixed the time of its operation. It is uniformly held that in 
an action brought on the Statute, it is subject to Motion to 
Dismiss or Demurrer if the bar is apparent on the face of 
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the Complaint. (Cf. Morrison v. Baltimore Paper Co., 40 
Appeals D. C. 391—37 C. J., P. 1217, Par. 722) 

Point No. 6 in Appellant’s Brief is presented to the Court 
on the basis that the Motion to Dismiss made at the close of 
plaintiff’s case should have been granted by the Trial Court 
on the grounds that it was barred by the Statute of Limi¬ 
tations, since the claim of wTongful cancellation on Febru¬ 
ary 28, 1938, was asserted for the first time on May 1, 
1941—more than three years having elapsed. 

The Appellant did not raise this point in the Court be¬ 
low. When the Amended Complaint was filed in the lower 
Court on May 1, 1941, setting forth the theory of wrongful 
cancellation on May 1, 1941, neither the Motion to Dismiss 
(App. p. 20) or the Answer of the Appellant (App. p. 22) 
raised the question of the Statute of Limitations of the 
District of Columbia Code, Title 12, Section 201 and, there¬ 
fore, this point was waived. 

It comes too late to be raised for the first time in this 
Court. 

Plea of Statute of Limitations which is not raised in 
pleadings or before Trial Court, cannot be availed of for 
first time in Appellate Court. ( Bitzer v. Wood, 109 U. S. 
185, 27 Law Ed. 900) ( Ashton v. Glaze, 95 Fed. 2nd 427) 
(Johnsonburg Vitrified Brick Co. v. Yates, 177 Fed. 389) 

Rule 15(c) of the Federal Rules of Civil Procedure, ex¬ 
pressly provides: (Relations back of Amendments)— 

“That whenever the claim of defense asserted in the 
Afnended Pleading arose out of the conduct, trans¬ 
action or occurrence set forth or attempted to be set 
forth in the original pleading, the Amendment relates 
back to the date of the original pleading” 

Thus, even though the Amendment was filed after the 
three year period of the Statute of Limitations had expired, 
the Amendment relates back to the original date of the 
filing of the first Complaint, and that is the theory of Rule 
15(c). 

Amendments should be freely allowed under Rule 15(c), 
and where the factual situation is not changed, even though 
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a different theory of recovery is presented, the Amendment 
should be allowed. 

Cf. Comment “Relations of Amendments to Pleadings 
after Statute of Limitations has run” (see Vol. 2 Federal 
Rules Service, page 653; White v. Holland Furnace Co., Inc., 
Vol. 2 Fed. Rules Service p. 225; Michelsen v. Penney, 135 
Fed. 2nd 409; 7 Fed. Rules Service 335; Blair v. Dunham, 
134 Fed. 2nd 729; 7 Fed. Rules Service 338). 

Point No. 2 of the Appellant’s Brief contends that the 
Court erred in denying Appellant’s Motion on the ground 
that the action was barred under the contractural limita¬ 
tion of one year set forth in Condition (2) of the policy 
(App. p. 55). 

We answer this point the same as point No. 1 and No. 6; 
namely that the defendant never raised the bar of the con¬ 
tractural limitation of the policy in his Answer, and by fail¬ 
ing to expressly set it forth under Federal Rule 8 (c) it has 
been waived, Federal Rule 12(h). 

Stipulations of the policy limiting the time within which 
actions may be brought, being for the benefit of the insurer, 
may be waived by them. ( Rogers v. Aetna Life Insurance 
Co., D. C. 75 Fed. 569—Affirmed 95 Fed. 103) 

Nor can the benefit of a limitation period once lost 
through waiver be revived by implication ( Lynchburg Mill 
Co. v. Travelers Insurance Co., 149 Fed. 954,9 L. R. A., new 
series 654). 

A condition in a policy that a failure to bring suit within 
a certain time after loss shall constitute forfeiture, is a 
contract and not a Statute of Limitations and may be 
waived by the insurer, or the insurer may be estopped by 
its conduct from insisting upon its enforcement. ( Dibbrell 
v. Insurance Co., 110 North Carolina 193, 14 Southeastern 
783, 63 L. R. A. 207) 

It will not be controverted that in an action on a policy 
the defense of limitation, whether by force of a statute or 
by provision of the policy, is an affirmative defense and 
must be expressly pleaded, or it will be held to have been 
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waived. ( Rasch v. Bankers Life Ins. Co., 201 S. W. 919; 
Sherlock v. Mutual Life Ins. Co., 193 Mo. Appeals 439, 182 
S. W. 89; Keys v. Knights <& Ladies Security, 174 Mo. Appls. 
671,161 S. W. 345). 

The Statute of Limitations may be insisted upon by the 
defendant or waived. If the Defendant fails to plead it, 
it is waived. ( Solomons 2 Fed. Supp. 572) (Robinson v. 
Mutual Reserve Life Ins. Co., 175 Fed. 629) (Union Sugar 
Co. v. Hollister Estate, 3 Cal. 2nd 740, 47 Pac. 273) (Smith 
v. Penn. R. R. Co., 304 Pa. 294,156 Atlantic 89). The Stat¬ 
ute of Limitations must be expressly pleaded (Hespe v. 
Coming Glass Co., 9 Fed. Supp. 725). 

Even if the Statute of Limitations on the face of the 
Complaint is a bar, it cannot be raised by Demurrer or Mo¬ 
tion to Dismiss. The reason for this rule is to give plaintiff 
an opportunity to avoid Statute by other evidence. (Sac¬ 
ramento Suburban Fruit Lands Co. v. Melin, 36 Fed. 2d 
907; French v. District Title Ins. Co., 75 Fed. 2d 650, 64 
Appls. D. C. 131). 

Statute of Limitations, which is a matter of defense, can¬ 
not be presented on Motion addressed to sufficiency of Com¬ 
plaint. (Elting v. McDonnell, 4 Fed. Supp. 988.) 

Where the Statute of Limitations is not pleaded, it is not 
available as a defense, and cannot be raised by Court on 
its own motion. (Wulfson v. Russo Asiatic Bank, 11 Fed. 
2d 715; District of Columbia v. Leys, 63 Fed. 2d 646, 62 
• Appeals D. C. 3; Roe v. Sears-Roebuck Co., 132 Fed. 2d 
879.) 

In the instant case the Defendant raised the bar of the 
contractual limitation of the policy to the second Amended 
Complaint by virtue of his Motion to Dismiss. (App. p. 21) 
In its answer subsequently filed, neither the contractural 
limitation of the policy nor the stautory limitation period 
was pleaded in the answer. There was a deliberate waiver 
on the part of the appellant of both the contractural limita¬ 
tion and the stautory limitation, assuming such a defense 
could actually have been pleaded, and by failing to raise 
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the question in his Answer,—after raising it by Motion to 
Dismiss, the defendant has waived his right to this defense. 
(See Corikling v. Henry QueUmalz Lumber <& Mfg. Co., 225 
Mo. Appeals 494, 34 S. W. 2nd 990.) 

Point No. 2. 

The contractnral limitation in the policy could not be 
raised as a bar because this provision of the policy has been 
rendered null and void by virtue of Title 35, Section 712, 
par. 14 of the D. C. Code, Amended June 19,1934. 

(48 Stat. 1166 ch. 672, par. 12, ch. 5) 

Title 35, Section 712, Par. 14 of the D. C. Code provides 
as follows: 

‘‘No action at law or in equity shall be brought to re¬ 
cover on this policy prior to the expiration of sixty 
days after proof of loss has been filed in accordance 
with the requirements of this policy, nor shall such 
action be brought at all unless brought within two 
years from the expiration of the time within which 
proof of loss is required by the policy.” 

The original policy in this action was issued on Novem¬ 
ber 3, 1933. The statute above quoted became effective on 
January 1, 1935—Title 35, Section 712, par. (a) D. C. Code 
1940. 

It is Appellee’s contention that the two year limitation in 
Section 14 (supra) was a standard provision that became 
part and parcel of the present sick and accident policy be¬ 
cause the policy was a term policy renewable every three 
months, and when the policy was last renewed May 3, 1937 
(App. p. 57) before the illness of Brundage on July 14,1937, 
a new contract was entered into that incorporated Title 
35, Section 712, par. 14, in the policy and the standard time 
limitation provisions of Section 14 voided the contractual 
limitation provision of one year set up in the policy. 

This identical question has been presented to other 
Courts and the construction here adopted has been ap- 
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proved. Statutory provisions covering limitations with 
respect to actions on policies of insurance as a rule apply 
to both original and renewal contracts, especially if the re¬ 
newals amount to new contracts. (Hoyt v. National Bond¬ 
ing and Insurance Co., 80 N. H. 27,113 Atlantic 219) ( Dick¬ 
erson v. Mass. Mutual Life Ins. Co., 319 Illinois 311, 150 
N. E. 256—revised 237 Ill. Appeals 86). 

Both of these cases hold that accident policies that were 
issued for a given term—one year in each case—are term 
policies and, when renewed, they become new insurance 
policies so that they come within the standard statutory 
limitation provisions of a State Statute that was enacted 
after the original policies had been issued. 

The reasoning of the Court in applying the Statute to the 
renewed policies as “new contracts’’ is commendable, be¬ 
cause if this rule of construction was not adopted, the 
thousands of Government employees who are governed by 
this particular Master group policy would not have the 
beneficial effect of the legislation set forth in Title 35, Sec¬ 
tion 712. 

Title 35, Section 712, par. 14 of the Code would make the 
limitation period for bringing an action “two years from 
the time of filing proof of loss under the policy”, or Novem¬ 
ber!^ 1940. 

The time for filing proof of loss under the policy was 
three months after the termination of the time for liability 
of the company. (App. p. 55) 

The liability of a company attached 29 days after July 
14,1937, or August 12,1937, and for a period of 52 consecu¬ 
tive weeks. (App. p. 53—Sick Indemnity, Part 2) So, the 
time of liability of the company terminated August 12, 
1938, and as the policy provided that proof of loss should 
be filed within three months after the termination of the 
time for liability of the company, the time for filing proof 
of loss would be November 12, 1938, and since Title 35, 
Section 721, par. 14, set the time of the statutory limitation 
as two years from the time for filing proof of loss under 
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the policy, the statutory limitation period would be Novem¬ 
ber 12,1940. The original complaint was filed in the Court 
below on February 5,1940, and therefore, the original Com¬ 
plaint was brought within the proper statutory time. All 
Amendments relate back to the original filing date under 
Federal Rule 15(c), the Amendment that was filed on May 
15, 1941, was filed within the proper statutory time. 

The contractural provisions shortening the statutory 
limitations of the policy will be construed strictly against 
the insurer and liberally in favor of the insured or his 
beneficiary. (Simmons v. Western Indemnity Company , 
Texas Civil Appeal S. W. 713; Debbell v. Insurance Co., 
supra) 

Point No. 3. 

In an action brought on wrongful cancellation, contrac¬ 
tural limitation of policy cannot be asserted as a bar. 

A policy is cancelled or terminated by the insured where 
he alleges that the policy has been procured through frau¬ 
dulent misrepresentations and Mossbach v. Metropolitan 
Life Ins. Co., 55 Howard Practice (N. Y.) 496. See 48 
A. L. R. 107, Anno 107 A. L. R. 1233. 

Thus, were an insurer cancels a policy on grounds of 
fraudulent misrepresentation, it thereby declares that no 
contract of insurance existed, and the insurance company 
cannot invoke the contractural limitation provision of the 
policy as a bar. (See O’Neill v. Supreme Council A. L. H., 
70 N. J. Law 410, 57 Atlantic 463), (Supreme Council 
A. L. H. v. Daix, 130 Fed. 101. Affirming 127 Fed. 374). 
Contra. (See Hansell Elcock Co. v. Frankfort Marine 
Accident and Plate Glass Co., 177 Ill. Appeal 500, 503 and 
504; and Ronan v. Mich. Mutual Life Ins. Co., 96 Ill. Ap¬ 
peals 355) 

Appellee maintains that where an insurance company, 
after a loss has matured and the insurance company has 
recognized the loss and made payments on the basis of its 
liability, thereafter terminates a policy on the grounds of 
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fraudulent misrepresentations or concealment under the 
theory that there is no contract of insurance because there 
never was a proper meeting of the minds, the insurance 
company cannot and should not be able to invoke the pro¬ 
visions of the limitations of the policy as a bar to an action 
for the wrongful cancellation when they have expressly 
taken the position that there is no contract of insurance in 
existence by virtue of misrepresentation or concealment. 

The Appellant argues in his brief, Point No. 3, that there 
was no evidence of wrongful cancellation of the policy. 

We submit that the letter of Feb. 28,1938, and the further 
failure of the company to continue to meet any further dis¬ 
ability payments to Brundage, is a complete answer. 

When an insurance company states in a letter that it re¬ 
fuses to make any further payments because of the con¬ 
cealment of material facts, that is certainly a cancellation 
or termination of the policy. 

Point No. 5 raised by the appellant urges that the Court 
erred in denying appellant's Motion to Dismiss on the 
ground that the original plaintiff's separation from Gov¬ 
ernment Service prior to Feb. 28,1938, terminated the pol¬ 
icy as of the date of such separation and that, therefore, 
there could not be any wrongful cancellation because the 
policy had terminated of its own provisions. 

The point presented by the Appellant shows the bad 
faith of the insurance company. It evidences that the in¬ 
surance company will grasp any straw in order to defeat 
the recovery of the appellee on this policy. The poliey it¬ 
self answers this very contention, for paragraph 10 of the 
policy (App. p. 53) states : 1 ‘Retirement from service shall 
terminate insurance hereunder and such termination shall 
be without prejudice to any claim originating prior thereto. 

There is no evidence in this record which shows when 
Brundage was actually retired from the Government Ser¬ 
vice. Brundage left the Government Service on- July 14, 
1937, because of the illness which was the beginning or 
onset of his total and permanent disability under the pol- 
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icy. Regardless of when he retired, it would not affect his 
rights of recovery under the policy for any disability con¬ 
tracted before retirement. This provision of the policy 
answers any argument of the appellee on this point. 

When Brundage became ill on July 14, 1937, and re¬ 
mained ill for a period of 29 days, he acquired a vested 
right under the policy and his subsequent retirement from 
service would not affect any rights that he would have 
under the policy. 

The following cases hold that the theory of a vested right 
to payment on proof of disability irrespective of the ter¬ 
mination of employment: 

Genl. American Life Ins. Co. v. Brysen, 61 Pac. 2nd 
1094. 

Craten v. Aetna Life Ins. Co., 173 La. 757. 

If insured became disabled during the term of the group 
policy and thereafter ceased to be an employee of the em¬ 
ployer covered by the policy, his termination of employment 
could not destroy his right to benefit since the liability of in¬ 
surance company attached with the inception of disability. 

Prudential v. Cox, 254 Kentucky 98, 71 S. W. 2nd 31. 

Point No. 4. 

The sole issue in this case was whether or not there was 
a wrongful cancellation of the policy. 

The sole issue tried in the Court below was a claim for 
damages for the wrongful cancellation of the policy. 

The Appellant’s attorney stated at the Trial Court that 
the only issue was whether or not the policy had been 
wrongfully cancelled (Appendix p. 36). 

The Appellant did not plead the bar of the limitations of 
the policy or of the Statute of Limitations and, conse¬ 
quently, waived these defenses. (Rule 12(h) of Federal 
Rules) 

It is for the first time, therefore, in this Court that the 
Question of the Statute of Limitations or of the contrac- 
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tural limitation of the policy as a bar is now being pre¬ 
sented. By asserting other defenses in its Answer, all 
other defenses were waived (by the Appellant). 

Point No. 5. 

The defendant did not present any evidence justifying the 
cancellation of the policy assigned by the insurance com¬ 
pany in the letter of February 28,1938. 

The record shows that the insurance company admitted 
that Brundage was totally and permanently disabled and 
made four weekly payments of $45 per week, for a total of 
$180.00. The insurance company by the letter of February 
28, 1938, refused to make any further payments and can¬ 
celled the policy on the grounds that Brundage had fraudu¬ 
lently concealed certain material facts of prior medical 
attention in the U. S. Public Health Clinic, and that he had 
concealed the fact that he had been denied insurance by the 
Massachusetts Mutual Life Insurance Co. 

The Insurance Company never presented any evidence 
at the Trial to justify the facts contained in the letter of 
February 28, 1938. 

Since the policy issued was wrongfully cancelled, this 
was the only question in the case. Whether or not the facts 
contained in the cancelling letter of February 28,1938 were 
true or false, the burden of proof of this issue was upon 
the defendant insurance company to show that Brundage 
made false misrepresentations and concealed material facts 
in his application. (Cf. "Northwestern Mutual Life Ins. Co. 
v. West, 62 Appeals D. C. 381, 68 Fed. 2nd 428; Self v. New 
York Life Ins. Co., 56 Fed. 2nd 364.) 

An insurance company which relies on false or fraudulent 
statements of the insured in procuring a policy, to void the 
policy, has the burden of proving that such representations 
were false and that they were material to the risk—(See 
i Mutual Benefit Health and Accident Association v. Bell, 
49 Ga. Appeals 640,176 S. E. 124). 
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Answers as to health, in application for insurance are 
presumed to be true and insurance company must affirma¬ 
tively prove fraud. 

Northwestern Life Ins. Co. v. Wiggins, 15 Fed. 2d 
646. Certiorari denied, 273 U. S. 646, 71 Law Ed. 
87. 

The appellee made a prima facie case, by showing cur¬ 
rency of policy, total disability and termination of policy 
by letter of Feb. 28, 1938. Burden of proof was on insur¬ 
ance company to justify cancellation by fraudulent conceal¬ 
ment and misrepresentation of insured. 

Wharton v. Aetna Ins. Co., 48 Fed. 2d 37, certiorari 
denied, 284 U. S. 621, 76 L. Ed. 529. 

Streser v. Washington Fid. Nat. Ins. Co., 229 Mo. 
App. 33, 68 S. W. 2nd 889. 

Point No. 6. 

Appellant has confused the doctrine of rescission of a con¬ 
tract and wrongful cancellation. 

The Appellant has confused the doctrine of rescission of a 
contract and the doctrine of wrongful cancellation or ter¬ 
mination. 

Rescission of a contract necessarily means a mutual agree¬ 
ment to terminate the agreement. Two minds are neces¬ 
sary to have a rescission of a contract to change its terms 
and conditions, just as two minds in agreement are neces¬ 
sary to make a contract. 

29 American Jurisprudence Sec. 430, p. 1010. 

Chicago & Burlington & Quincy R. R. v. Nebraska, 
170 U. S. 57-42 Law Ed. 948. 

Whiteside v. United States, 93 U. S. 247—23 Law Ed. 
882. 

The appellant has confused the theory of rescission and 
restitution. This was the basis and theory of recovery in 
the three cases cited in his brief under Point 4, page 14. 
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. V. 

WiLmot v. Charter Oak Life Ins. Co., 46 Conn. 483. 

Howland v. Continental Life Ins. Co., 121 Mass. 499. 

Supreme Council A. L. H. v. McAlarney, 135 Fed. 72. 

These cases were based on a recovery of premiums after 
rescission of policies by insurance company. They were de¬ 
nied recovery because the insured did not give any notice 
evidencing that they agreed to the rescission. 

This confusion because of technical terminology between 
rescission, and the distinction between a total breach of the 
contract, which is really an abandonment and rescission, is 
clearly set forth in 29 American Jurisprudence, par. 369, 
and par. 439 p. 7 captioned “Distinction between abandon¬ 
ment and rescission .’ 9 

12 American Jurisprudence, par. 389 states: 

“Whenever there is a total breach of a contract by one 
party to it, the other is at liberty to treat the contract 
as broken and desist from any further effort on his 
part to perform it. In other words, he may abandon 
it and recover as damages for the breach the profit he 
would have received by a full performance. Such an 
abandonment is not technically a rescission of the con¬ 
tract, but a mere acceptance of a situation created by 
the wrongdoing of the other party.” 

Citing Anvil Mining Co. v. Humble, 153 U. S. 540— 
38 L. Ed. 814. 

The doctrine of anticipatory breach in the law of con¬ 
tracts today does not call upon the injured party to give 
immediate notice to the wrongdoer that he intends to exer¬ 
cise the right of election of either to sue immediately or to 
wait until the contract time has expired. 

The right of an insured where the insurance company 
repudiates the policy is well expressed in the text statement 
contained in 29 American Jurisprudence, par. 312, page 
285: 

“The rule supported by the weight of authority, how¬ 
ever, is that where an insurer wrongfully cancels, re- 

• pudiates, or terminates the contract of insurance, the 
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insured may, at once, pursue one of three courses: (1) 
he may elect to consider the policy at an end and re¬ 
cover the just value of the policy, or such measure of 
damages as a court in the particular jurisdiction ap¬ 
proves; (2) he may institute proceedings to have the 
policy adjudged to be in force; or (3) he may tender 
the premiums, and if acceptance is refused, wait until 
the policy by its terms becomes payable and test the for¬ 
feiture in a proper action on the policy.’’ 

There are also annotations on the question in 48 A. L. R. 
107, s 107 A. L. A. 1233. 

This section 322 of the Re-statement of the Law of Con¬ 
tracts states: 

“If no action on an anticipatory breach is brought be¬ 
fore the time fixed by the contract for the beginning 
of performance by the party who has committed such 
a breach, the period of the Statute of Limitations be¬ 
gins to run only from the time so fixed by the con¬ 
tract.” 

The comment on this citation also follows: 

“The party injured is given an election whether he will 
regard an anticipatory repudiation as final, though he 
cannot recover unnecessarily enhanced damages in¬ 
curred by continuing performance in disregard of re¬ 
pudiation. His failure to regard repudiation as final 
is advantageous to the wrong-doer, since he is thus 
given an enlarged opportunity of nullifying the effect 
of the repudiation under Section 319, and therefore 
should not work prejudice to the injured party in the 
calculation of the period of the Statute of Limita¬ 
tions.” 

The insurance company was liable for approximately 48 
consecutive weekly payments. Suppose the insurance com¬ 
pany during the 48 weeks changed the error of its ways and 
wanted to make payments thereafter. Surely Brundage 
would have accepted them and the insurance company is 
not injured in any way. Thus, the reason why the Ameri¬ 
can Law Institute accepted the accrual time for the period 
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of the Statute of Limitations to be the time fixed by the con¬ 
tract for performance of and not the notice of the antici¬ 
patory breach. There is no merit to the appellants 
argument. 

Point No. 7. 

✓ 

“By making 4 disability payments to Brandage the insur¬ 
ance company evidences agreement to pay the policy and 
the action can be construed as an agreement to pay the full 
amount of the policy, and contractual limitation period of 
policy is no bar. 

By making the 4 weekly disability payments the insur¬ 
ance company thereby evidences an agreement to pay the 
remaining 48 weeks if Brandage was permanently and 
totally disable. The evidence discloses that Brandage was 
totally and permanently disabled and, therefore, the pay¬ 
ment of the 48 weeks are due and payable. 

The action can be construed as a suit brought on an 
agreement to pay the balance of the 48 weeks and, there¬ 
fore, the contractual limitations of the policy could not be 
set up as a bar. The following cases support such a theory, 
and illustrate how quickly courts will construe on slight evi¬ 
dence. the waiver of the contractual limitations.. 

Turner v. Bankers and Shippers Ins. Co., 187 So. 122. 

Farmers and Mutual Ins. Co. v. Chestnut, 50 HI. 111- 
99 American D. C. 492. 

Strampke v. Minnesota, F. M. Ins. Co., 109 Minn. 
364,123 N. W. 1083, 26 L. R. A. (U. S.) 999. 

Bonnert v. Perm Ins. Co., 129 Pa. 558—18 Atl. 552. 

Respectfully submitted, 

Martin F. O’Donoghtje, 
Attorney for Appellee. 

931 Tower Bldg., 
Washington, D. C. 
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